
 
 
 

 
Amicus curiae brief by the Spanish Patent and Trademark Office (OEPM) to the 
case G 3/19 “Referral of a point of law to the Enlarged Board of Appels by the 

President of the European Patent Office (Article 11.(1)(b) EPC) 
 
 
I. Introduction. 

 

1) As to the point of law referred by the President of the European Patent Office, the 
Spanish Patent and Trademark Office (OEPM) submits in case G 3/19 the following 
statements pursuant to Article 10 of the Rules of Procedure of the Enlarged Board of 
Appeal. 

 

2) The President of the European Patent Office refers the following two points of law: 

 

2.1) Having regard to Article 164(2) EPC, can the meaning and scope of Article 53 EPC 
be clarified in the Implementing Regulations to the EPC without this clarification being a 
priori limited by the interpretation of said article given in an earlier decision of the boards 
of appeal or the Enlarged Board of Appeal? 

 

2.2) If the answer to question 1 is yes, is the exclusion from patentability of plants and 
animals exclusively obtained by means of an essentially biological process pursuant to 
Rule 28(2) EPC in conformity with Article 53(b) EPC which neither explicitly excludes nor 
explicitly allows said subject-matter? 

 

 

II. Legal Summary and Background. 

 

3)  At European Union level, Article 4 of Directive 98/44 / EC of the European Parliament 
and of the Council, of 6 July 1998, on the legal protection of biotechnological inventions 
(the Biotechnology Directive), expressly excludes from patentability plant and animal 
varieties as well as essentially biological processes for the production of plants or 
animals. And according to Article 2.2 of the Biotechnology Directive it must be 
understood that a process for the production of plants or animals is essentially biological 
if it consists entirely of natural phenomena such as crossing or selection. 
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