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Exhibit 2 

 

Conflicting Applications 

 
 

Notice:  Language that appears in italic and between brackets, [example], is still under 
discussion by the Industry Trilateral.  Language in adjacent brackets represents possible 
alternative language. 

 

Objective and principles 

 

(i) To prevent the grant of multiple patents on substantially the same or identical invention 
in the same jurisdiction and to minimize the risk to third parties of multiple enforcement 
proceedings in the same jurisdiction, while permitting an appropriate scope of 
protection for incremental inventions, a coherent set of rules with regard to conflicting 
applications is needed.   

 

(ii) Consistent with a first-to-file policy, an earlier filed application may serve as a basis for 
the rejection of a later filed application.  Where the earlier filed application is not 
published before the filing date of the later filed application, however, the earlier filed 
application does not strictly meet the standard definition of "prior art" against a later 
filed application.  Where the claimed invention in the earlier and later applications is 
identical, the claims may be rejected for "double patenting."  However, where there 
are incremental differences between the claimed inventions, there is a need for a clear 
and uniform standard for determining whether both the earlier and later filed inventions 
can be patented in the same jurisdiction. 

 

 

Individual elements resulting from the recommended approach:  

 

Feature Details 

Use of 
Applicant’s own 
work in 
patentability 
determinations 
 

Unpublished applications by the same Applicant [should][should not] 
have prior art effect against their later applications.  

If adopted, anti-self collision applies for [12][18] months from the 

priority date of the unpublished application. 
Published applications by an Applicant are available as prior art against 
the Applicant and third parties alike. 
 

Further measures 
needed to deal 
with double 
patenting  

Possible further measures still to be discussed: 
Jurisdictions should require: 

[terminal disclaimers]  
[anti-double patenting provisions] 
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Feature Details 

Treatment of PCT 
Applications 

Alternative 1 

[PCT applications should be treated as prior art in all offices for which 

there is an active designation at the time of publication of the PCT 

application as of the earlier of the PCT filing date or priority date.]  
 
Alternative 2 

[PCT applications should be treated as prior art in offices where there 

has been a national/regional stage entry] 

 


