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Dear Sirs,
Re: G 1/21 - A written statement under Article 10(1) of the Rauté Procedure of the

Enlarged Board of Appeal by Laine IP Oy

We write further to the communication of 24 Mar@22 by the Enlarged Board of Appeal and
respectfully present comments on some aspectsabpmceedings. Several learned amicus
curiae briefs have already been submitted. Itesatore our intention to concentrate on aspects

not sufficiently covered in those earlier submigasio

1. TheEuropean Convention on Human Rights

The Enlarged Board of Appeal has recognized thactlar6 of the European Convention on
Human Rights is binding for proceedings beforeBbards of Appeal since it relies on
principles of law common to all of the EuropeandPatOrganisation’'s member states (R 19/12,
G 1/05 and G 2/08).

Article 6 § 1 of the European Convention on Humaghk states that everyone is entitled to a
fair and public hearing within a reasonable timehyindependent and impatrtial tribunal

established by law.
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2. Different requirementsfor different types of proceedings

Since oral proceedings before the examining divsiareex parte and behind closed doors
fulfilment of the requirements of Articles 113 ahtl6 EPC may be considered sufficient.
However,inter partes proceedings before the opposition division or betbe Boards of Appeal
demand the fulfilment of Article 6 § 1 ECHR.

Oral proceedings before the Boards of Appeal itigadar must also meet the criterion of

entitlement to a fair and public hearing enshriimethe European Convention on Human Rights.

Therefore, in the event that the Enlarged Boar8ipideal decides to answer to the referred
question in the affirmative,e. that the conduct of oral proceedings in the fofra o
videoconference is compatible with the right tol raceedings as enshrined in Article 116(1)
EPC even without the consent of all parties, thiaitged Board of Appeal is respectfully

requested also to clarify:

Is the conduct of oral proceedings in the form efdeoconference compatible
with the entitlement to a fair and public hearingoral proceedings before the

opposition divisions and the Boards of Appeal if alb of the parties to the
proceedings have given their consent to the corofumtal proceedings in the form

of a videoconference?

In addition to the serious concerns already preskint several other amicus curiae briefs, some

additional aspects are discussed in the following.

3. Different qualities of different videoconfer encing arr angements

There are different ways to arrange videoconfer&n®ee way is a videoconferenga Zoom
in accordance with the EPQO’s current practice. Aaptvay is for videoconferences to be

arranged by national authorities.
3.1. Zoom vs. EU Regulation on cooper ation between the courts of the Member States

One possibility would be for national patent ofica other authorities to arrange
videoconferences. This could be done for examplegmyyingmutatis mutandis the EU Council
Regulation No 1206/2001 of 28 May 2001 on cooperdatietween the courts of the Member
States in the taking of evidence in civil or comong@rmatters (see alf®egulation (EU)
2020/1783 of the European Parliament and of then€ibaf 25 November 2020).
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The General Secretariat of the Council has alsdymed aGuide on videoconferencing in cross-
border proceedings?, which applies to cases where videoconferencimgés for any part of
legal proceedings, in particular for taking of eande from remote locations in other EU
Member States. The guide discusses different aspéthe cross-border use of
videoconferencing in criminal, as well as civil asmmmercial matters. The arrangement
discussed in the guide is more secure than the 4datiorm as the videoconferencing
equipment is provided by the court and authoraiespresent during the proceedings.
Additionally, the guide proposes the wséwvo cameras whereby one camera provides an

overview of the courtroom when necessary.

Videoconferencesia Zoom platform according to the current configuratare inferior to in-
person oral proceedings in terms of the fairnesspamlicity of the hearing. The current Zoom
arrangement is also inferior to videoconferencesnged in accordance with the above-referred
Guide on videoconferencing in cross-border proceediSome drawbacks of the Zoom

proceedings are discussed below.
3.2. Zoom allows hidden presence of persons not allowed to take part in the proceedings

In the present configuration, each party and etteim@ee provides their own Zoom
videoconferencing facilities at a location of thewn choice using equipment of their own
choice,i.e. the parties and attendees themselves make thregaments for the Zoom
videoconference according to their own preferemeesrequirements. This includes the room
and the camera and screen set-up.

The EPO and the other parties cannot see and lmaveans to monitor the presence and any
possible input from accompanying persons that tbgsparty’s representatives (professional
representatives or notified accompanying persanf)a same room but outside the field of view
of the camera. The invisible persons can also pgeoverbal instruction when the microphone is
mute. Therefore, it is possible that a person walpermission to take part in the proceedings
has control over and impact on the oral proceedwitigut the knowledge of a party, thereby

denying an affected party the possibility to raaseobjection.

Such situations may be for example the following:

1 Guide on videoconferencing in cross-border procegdi
https://www.consilium.europa.eu/media/30606/qc3@R2c. pdf
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» A professional representative advises in a mattexlich he has represented or advised
the other party with opposing interests, contranpiticle 3(2) of the Disciplinary
Regulation

* An employee of the European Patent Office advigesrey during the oral proceedings

* The presence of a person that, if known, wouldtersaspicion of partiality of the

member of the division or the Board.

These situations, and any suspicion thereof, deel ut in in-person oral proceedings wherein
the parties can see each other and all the accoimggpersons and the EPO checks the

identities of the persons present in the courtroom.

The non-public nature of the parties’ own “courtregd in Zoom videoconferences can also
serve interests that are not to be promoted, famgte in the context of strawman oppositions.
While strawman oppositions are in themselves peibles it is not beneficial to the purpose of
the patent system that, for example, a patennigén can have full control over the oral
proceedings without revealing his identity. Witle tturrent videoconferencing system, a
technical expert of a straw man opponent may bsepiteand provide input and advice without
the knowledge of a proprietor or without the knadgle of the opposition division or Board of
Appeal. This is not possible in in-person oral pedings wherein identities are checked and all
the accompanying persons are visible to the EPQtandther party.

As the Zoom videoconferencing allows hidden pagrtition of accompanying persons in the
parties’ teams, the EPO, other parties and thergepeblic are deprived of full publicity of the
proceedings. At the same time, the current Zooangement can be detrimental to the

entitlement to a fair hearing.

Additionally, although there is provision for memgef the public to be present, each member
should be presenta their own link and should be visibly present if amden the chair of the
opposition or chair of the board of appeal requédiss is open to abuse by members of the
public who wish their presence to be completelymgnwous; such persons may hide from view
for the moment in time that the member of publitdha present in proceedings switches on a

camera at the request of the chairperson.
3.3. Authenticity of audio and video stream

In the current Zoom videoconferencing arrangentéetaudio and video signal feed comes from
parties’ own hardware and software. In the curcemtfiguration, other parties cannot know if
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one of the parties preprocesses and modifies tthe and video signal in their own system
before feeding it into the Zoom application. Modifiion of the transmitted audio and video

signal would not be compliant with the spirit ofeg hearing.

In videoconferences arranged by the parties ther@sgethe parties can also conceal their
location by using virtual private network technojogience, representation can also be
conducted from outside of the Contracting Statdschvis not compatible with the EPC.

3.4. Therequirementsfor a valid videoconference

As is discussed above, not all videoconferencethareame when it comes to publicity and fair
trial. Zoom videoconferences according to the presedel have several drawbacks, which can
be avoided in in-person oral proceedings and wbérhbe avoided in videoconferences arranged

by national authorities.

Therefore, in case the Enlarged Board of Appealdésdo answer to the referred question in the
affirmative, i.e. that the conduct of oral procewy# in the form of a videoconference is
compatible with the right to oral proceedings ashemed in Article 116(1) EPC even without
consent by all of the parties, the Enlarged Bo&ippeal is respectfully requested also to

clarify:

What are the minimum requirements that a videogenfgng technology must

fulfil in order for a videoconference to be compé#iwith the entitlement to a fair

and public hearing in oral proceedings before thgosition divisions and the
Boards of Appeal if not all of the parties to threqeedings have given their

consent to the conduct of oral proceedings in ¢ fof a videoconference?

4, Temporal application dueto pandemic

In case the Enlarged Board of Appeal is of the iopithat it is justified to temporarily limit the
right to in-person oral proceedings, we respedctitdbuest the Enlarged Board of Appeal to

define the conditions for doing so.

One recommendation is given by International Corsiarsof Jurists (ICJ) in publication:
Videoconferencing, Courts and COVID-19, Recommendations Based on International

Standards, November 2020 2. According to the ICJ, for a hearing in which unohtéernational

2 https://www.unodc.org/res/ji/import/guide/icj_videoconferencing/icj_videoconferencing.pdf
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law a person would normally have the right to bggdally present, a judge may decide that
participation in the hearing should exceptionadliye placevia videoconferencing, without a
party’s consent, due to a public emergency inclydipublic health emergency. According to

the ICJ, such a decision should be taken only basdbe judge’s assessment, with reasons, that
the imposition of such a measure is necessary abgionate to the local circumstances of the
emergency in question, and that the person’s palypresence isot required on the basis of a
judicial assessment of the appropriateness of isutesinethods of participation in light of the
characteristics of the case and the interestsegb#inties, and with any guarantees necessary to

ensure the fairness and integrity of the proceeding

Thus, even during the pandemic, there should beefelt practice of videoconferencing but
any decision to derogate from the right to appeguerson before an opposition division or a

Board of Appeal should be reasoned on a case-le/bzss.

One problem here is of course that the oppositiaisidn or the Board of Appeal does not know
beforehand what arguments and how the partiegpvalient in the coming oral proceedings. The
division or the Board can only decide on the badé¢keir own understanding of the case and
based on what they expect and want to hear fromdhees. As the question is about the parties’
right to be heard, it is essential that any deliogdtom the right is reasoned and an opportunity

to comment is given to the parties before the prateedings.

5. Speed aspect

It has been argued that videoconferencing withauigs’ consent is required for avoiding
unjustified delays in administering justice. Howewbese delays occur only in a limited number
of cases and most of the cases under examinatimaimeuntouched. The EPO can arrange oral
proceedings in cases in which the parties conserileoconferencing and can advance other
cases by way of written proceedings. Thereforejrtipact of the delays on the average time to

decision is expected to remain reasonably low éveagh some individual cases are delayed.

In this context, we cite an EPO publicatid?rinciples of Procedure in European Patent Law”
by Eskil Waage, page 95: “No consideration of pdural economy, not even a suspicion of an
abuse of procedure, may stand in the way of thd dfa party to be heard during oral

proceedings”.

Singer: The European Patent Convention, Revisetidbngdition by Raph Lunzer, 1995, page

613 cites T 598/88 as follows: “an obligatory pridgeal provision, against which considerations
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of expedition, procedural economy, or even equitlynot be taken into consideration. All that
has to be investigated is whether there was a vadjdest for oral proceedings in existence
before the date of the decision.” After the quatatithe following interpretation is given: “Even
where the request is manifestly an attempt to déleyproceedings, the right to oral proceedings

cannot be denied”.

It seems that attempts to limit the parties’ rigghbral proceedings constitutes a substantial

change in the understanding of the fundamentatiples of EPC.

We do understand that sometimes one of the past@ssirous of a quick decision whereas the
other party does not feel such an urgency. Pariesalso request accelerated processing of the
case. Any additional delay by one year or so byptmedemic may be frustrating, but on the
other hand, if a case is still pending before tR©Eafter 15 to 19 years from its filing date,
parties may feel it a bit odd, and may feel aggrtew the file is suddenly treated with such

urgency that their procedural rights are limited.

6. Conclusion

The Enlarged Board of Appeal is an extremely higddieemed court and we look forward to the

decision and its thorough reasoning.

Yours faithfully,

JARKKO TIILIKAINEN
European Patent Attorney
Laine IP Oy

Association Number 574
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