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Preliminary Observations

In 1959, the 11ember States of the Europee-"1Economic
Community decided to examine both a draft Convention setting
up a Europedn patent law and similar dr.aft CO:::lventionson
trade ma.rks, designs and models, as well as a fourth
Convention, known as i.!he"General Convention", containing
CUIIilllonprovisions for the :implementation of the three special
Conyentio~s.

The prepara~ion of the General Convention was entrusted
to a special ~crking Party.

~tud.ie3 in depth were carried out by 8. Sub-CQ!llmj.ttee
TIhich, in Ja~uary 1963~ drew up a prelimin&ry draft of the
General GC:l"'l.Tentioncontaining, in particular, provisions
relating to the Administrative Council.

However, in contrast to what had happened in the case of
the "1962 draft, the result of the Sub-ComIIli~teeiswork was
net sanctioned by the compete~t highe= authcrities~
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Be that as it may, with the resumption of the preparation,
upon new f'oJundations,of aprelimina~ydraft Convention for the
setting up of a European system fo~ the Grant of Patents, a
very conside~able number of provisions contained in tpe Sub-
Committee's preliminary draft are no longer relevant.

For this reason, i tif3 .D:e.ithe.rpossible nor expedient to. .

use the text of January "1963 in cOIlnect;ionwith the proposals
put forward by the Chairman ofV:orking Party II.

It should however be ~oillted out that the inspiration
behind these proposals was drawn very largely from the results
achieved by that Sub-Committeeo
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PART III bis
THE ADMINISTRATIV3 COUNCIL

OF THE EUROPEAli PATE1~ OFFICE

CH_APTER I

COMPETENCIES

Article a
Powers of decision of the Cou~cil

(1) ~he Council shall be responsible for:

(a) amending as required the Implementing Re~Qlations
to this Convention;

(b) adopting, and amending as_required:

- the A~inistrative and Fine~cial Reb~lations of the
European Patent Of.fice;

- the ~ervice Regulations for officials and the
conditions of employment of other employees of the
Zuropean Patent Office, the establishment plan,
the numbers of officials and employees, their
salary scales and also the nature of and-rules :for
the grant of the additional benefits which they are
to enjoy;
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- the Rules relating to fees;

- any other rules which it may eeem necessary for the
implementation of this Convention;

(c) amending~ if the case arises, the procedure for requests
for examination either£by reducing or prolonging the
period laid down in Article 88) p&ragraph 2, for making
requests, or by prescrib~ng the ircrnediateintroduction
of such requests in the cases referred to in Article 89
(former Article 88a), paragraphs 2 and 3.

(2) In addition, the Council shall:

(a) take any necessa£y meas~res for the purpose of eJsu~ing
the smooth functioning of the European Patent Office,

(b) adopt each year the budget of the European Patent Office
and such amending or additional budgets as llaybe submitted
to it by the President of~the European Patent Office, and
supervise the implementation thereof;

(c) audit and approve each year the accounts and inventories
and the balance sheet;

(d) approve the annual mrolagement reports of the President
of .the European Fate:crtOffice;

(e) appoint the senior officials referred to in Article 37
sabject to the ccnditions laid dOVID in that Article and
may, on the proposal of the.President of the Eu~opean
Patent Office, take disciplinary action in regard to
those officials referred to in parag::'&ph3 of the said
Article;
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(f) give to the President of the European Patent Office the
authorisation, certified by the signature of its
President, to exercise the legal capacity of the Eu~cpcan
Patent Cf~ice for the purposes of:

- acticns at law with the exception of those of a
ccnser7atorynatu~e;

- acts relating to the acquisition Qr disposal of
i~ov8ble property, acts affecting the ownership of
such property, and acts relating to the construction
of ill:llovs.bleproperty;.

- all 0ther acts inv()lving transactions in which the sum
i~vo17ed exceeds the exchange value of 20 kilograms of
fine' gold.

Adoption of the provision contained in (f) would
necessitat8 an amendment of Ar~icle 32 (3).

(3) Furt~er:10re If tb) Cou.n~il shall:

(a) give its decision on requests for accession to this
ConventioL formulated by third countries;

(b) cO!lr-luc,eend, if necess"?ry, amend the agreement with the
International Patent 1ns-citu.te laying down the procedt~.res
fer its collaboration with the European Patent Office;

(c) conclude with the International Bureau provided for in
the Fatent Go-operation Treaty such agreement as i"t ID:lY
deem necessary fo::,t:}e pu=;'o:::;esof a~:;;:,lying.Articles 1~7 ,.
(former' A::,ticle113a.) ~o 123 (former Article 113g) of
this Co:cventio::l;
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(d) conclude, where the case arises, with the. Contracting Statesto the Co-operation Treaty which are not Contr~cting states
to this Conventions the agreements referred to in Article
119 (former Article 113(c)), paragraph 2;

(e) decide as to the possibility of the European Patent Office
acting as a receiving Office within the meaning of Chapter I
of the Co-operation Treaty in the case provided for in
Article ll9. (former Article l13(c) ~ paragraph 3;

(f) where required, conclude and amend any agreement with any
other inter-governmental organisation exercising an activity
in which the European Patent Office has an interest;

(g) decide upon the sett:;"n5up o.Zbranches for infor:c.ation
and liaison purposes in the Contractir-g Stat3s or ~riththe
International Patent Institute or other inter-governmental
organisations in the field of industrial property, subject
to the ap::'Jl"')valof the Contracting State or organisation
concerned.

Article b

.Prep:lratory dl1tiesof the Council

The Council shall beempowe:ced:

(a) to prepare Conferences for the rev:ision of this Ccn~,~ention;

(b) to prepare such adn.:pt8.tionsto this Convention as may be
rendered necessary by the accession of third countries ..
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CHAPTER II

THE CONSTITUTION OF THE COUNCIL

Article c

R9prese~tat~on of States

(1) Each Contracting State shall appoint two Representatives to
the Council.

(2) The Representatives of the Contracting States may be assisted
by a~visers or e:~erts.

Article d

Rep:l'e,sentationof in-cer-gover:iJ.me:::ltalorganisations

(1) The International Patent Institute shall be represented on
the Council in accordance with the provisions of the agreement
laying "0.0116 the procedures' for its' collaboration with t:b.e
European P~tent Office.

(2) LiZ:8wise, any oi~her inter-goyernmcnto.l orgt.nicati.oncharged
wi th the im;>leoent.ation.o.f,.international procedures in the
field 0f patents, with which the Administrative Council has
concluded an agreement, shall be represented on the Council
in accordance with the provisions to that effect contained
i~ the said agreement.

(3) Any other inter-governmental organisations exercJ..sJ..nga::l
activity of interest to the Eurcpean Fatent Office may'::,c
invited by the'Co~ncil, ~~ its discretion, to arr~be to b9
represeD!;ed-oy obcerve:r'sdu:rin$ the' discussion of ma tte~'s

."of 'mutual i!lterest~
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Article e

Attendance of the President of the Europ~an Patent Office

The President of the European Patent Office shall,
save in exceptional c2ses, be present at the deliberations
of the Administrative Council.

CHltPTER III

THE FUNCTIOliiING OF THE COUNCIL

A::-ti c J.3. f---------
The President

(1) The Council shall elect from among its members a President
and a First Vice--President,)

Other.Vice-Presidents may be elected. Th~ First
Vice-Presi.dent shall automatically. repl?ce the President
in the event of his being prevented from. attending.

(2) The duration of the President's term of office shall be
three years; -it shall be. renewable •.

- .. ?_r t:I.e 18...£
Meetings of the Ccu~cil

Meetings of the Council. shall be convened by its Pr~sident~- .. -',. . - . '. _ .

.' .' .-~'.-.

.'Tile Council shall hold. an orJini3.IJ rr..ectir:.g.once ca~.hyear.
. '"-'; .' . '. . -. .

In ae..diti on •.it .s~e..llIDGet.on tjeini tiati 'TIe of its..... ::. ~., . _.

President or at the request of one third o!~t~~. Contracting
States •.
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Article h

Rules of Procedure

The Council shall lay down its own Rules of Procedure •

.Article i

Languages

(1) The English? Fre~ch ~d German langu~ges shall be used in
the deliberati0I!s of the Council. Any other language rr.a:Tbe

" -
used, houever, p~ovided that a repres8~tative cf a State
who avails h~~self of this option makes provision for inter-
pretation into one of the three above-mentioned languages.

(2) Documents submitted to the Council, and the minutes of its
decisions, shall be drawn up in the three la:::l.guagesprovided
for "in paragraph 1.

Article j

Voting rights

(1) The right to vote-in the Council shall be restricted to the
) Cor.tracting States.

(2) Each State represented on the Council shall have one vote,
subject to the application of the provisio:::l.sof Article 1.
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Arttcle k
Se19ct CQT(lillittees.of the Council

(l) Select Committees of the Administrative Council may be set
up for the purpose of supervising the activities of the
special organs set up within the European Patent Office in
order to carry out such additional tasks as may be given
them by special agreements within the meaning of Article 8
(former Article 8a).

(2) The provisions rela.ti~g,to the competencies) com.position and
fu...Tlctioningof such Select Cc;Jlimitteesshall be the subject
of separate Protocols signed by the States parties to the l:.....

special agreements referred to in Articlef (former Article 8~

Note:

It will be advisable, in liaison with ~orking Party
IV where appropriate, to study the question of the
relations to be established bet\'Jeenthe Administrative
Council and the Select Committees, especially as regards
the fixing of the contribution by the Contracting States
to the Convention ann that of the States bound by a
special ag::eemen-:,to the common expenditure of the
European Patent Office.

E3/GT TT /?
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Article I

Voting rules

(1) Two th2.rds of the Contracting States to this Convention
shall constitute a quorum .•

(2) The following shall require the unanimous vote of the States:

(a) the decisions r~ferred to in Article a~ parag~aph 37 of
this Convention;

(D) s:;nendrJ.ent.of the 1mplementi~g Regulations to thi.s
COJ1verl~.:ionr.eferred to i'nArticle a, parag:::-aph1 (a),
as \-/8J.las the drawing up 2nd aDendment of the Rules
relating to fees. Howe7E:r, if an amendment ~o these
Rules relates exclusively to a flat~rate inGrease in the
fees provided .for in ~he said Rule s, :it may be decided
upon by a'simple.majority, to the extent that .this
increase is necessary to balance the budget of the
European Patent Office.

(3) The following shall requ::i..rea two-thirds majcri ty of the
States' votes:'

.(a) thee..dopticn 8L.dam.endment of the other rules and
regulation.s referred to in Article a, paragraph 1

(b) tbe eppoin~ent of the Fresident of the European Patent
Office :.
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(4) Other decisiOns of the Council shall be taken by a simple

majority of the votes cast.

In the event of parity of votes, a second vote shall
talz:e place; any further parity of votes shall be p'eemed
eQuivalent to r_ejec.ticn of the proposed decision.

Article m

Weighting of votes

(1) In respect of decisions having financial consequences and
of those referred to iIi -.4..rtic:::'e1, paragraph 3(a), any
State may require ,following a first ballot in which.each
State shall have one vo-ce,and whatever the result of this
ballot, that a second ballot be taken vnthout delay, in
which votes shall be given to the States in accordance
with the provisions of paragraph 2 below. The decision
shall be determined by the result of this furthG~ ballot.

(2) In this further ballot, each State shall have 5 votes, to
which shall be added a number of votes e,qual to the
'quotient resulting from the division of cthe .number retained
as the coefficient allocated to that State in the scale
for the financial c0ntributions, by the weightiI;.g defined (

'in the secoLd sub-pc.ragraph of this paragraph. 11'1:1enumber
of votes thl:..s given shall be rOU2.1cJedU]?W8.:r:-Q.stothe higher

whole number.

The weighting shall .b,:, e<;1.lal -to the quotient resulting
from the division of thu sum of the coefficie~ts allocnted
to the Stc.tes in the scale for the financlal cOJtributions,
by the r..1Elberobtained by multiplying the number of States

by twenty.

. ..' .~.
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Note:

The prin~iple underlying paragraph 1 of l~ticle ill derives
from t~e idea that, in the field of industrial prope~ty - ~~th
its almost century-old t~adition of international co-operation
which hils grown yet' stronger ov'er the past dcu',de - decisions
by inte£~atio~albodies are, in the great majority of cases,
.the outccme of a gener~l COnCGilSUS, without there being any
need for recourse to voting. .

Consequently it would no ~oubt be useless and inopportune
to lay dorm that ,States.will-never take part on an equal
footing in decisions by the Council. In practice, it is enough
to provide for the weig~ting of votes, to act as a safeguard
clause for these States bearing the heaviest responsibilities,
in decisions with fi~ancial implications or of particul~r
impci'tance.

Pare.graph 1 of Article ill sets forth a system of'weighting
which. Dey be co"nsici."e:redasan exception "\il) the general voting
rule that CC3.chState holds. one vots. Fo~ tl:.:i.s GJ:,cept.ional
system to be used~ it lS necessary, on the one hand~that the
yote should relate to a matter he..vingfinancial i1!l.plicaticns
or to the aoo!>tion or ame.ndment.of.the rule s or regula ti.cns
of the European organisation and, on the other hand, that. one
of the StatEs should request .this a:'ter an initial ballot.

The weighting of votes, which is the subject of paragraph
2 of Article ill, comprises two -aspects.:

_ the first of these is designed, by guaranteeing ea~h
State a miniD~::..mriu:r.~')erof votes, .to keep the weighting
of votes ~~thin reasonable limits,

_ the second has theeffE:ct of grB~ting each State a
num-ber.of votes directly pI'oportional .to the financial
co~mitments which it has undert~en.

:
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The proposed text refers to the scale for the
1'inancial contributions; it is quite clear that, in
the absence of a scale of contributions7 the system
would 1'unction in the same way on the basis of thE:
1'inancial contributione themselves.

In any case, if the Working Party were to endorse
the principle of the weighting of votes, Article m
would be subject to a further examination v;henthe
results 01'the work of Working Party IV were known.

Article n

The Secrete.riat of the Council

(1) T2e Administrative Co~ncil shall have such staff of its own
as maY be necessary fo~ the performance of its duties,
r~aced under the authority of the official whom it shall
appoint to direct the Secretariat.

(,.. '.
~J! Premises, equipment and furnishings shall be supplied to it

by the European Patent Office.

Article 0

Privileges and immunities

The members of the Adminj_strative Council shall enjoy in
the territory of the Contracting States the privileges and
immunities :necessary for the performance of their duties, under
the con~itions defined in a separate Protocol ..

BR/GT 11/2 e/70 ett/PA/che
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Artlcle p

~he first meeting of the Council

The Government of .t ••••••• (the State whi~h is to be the
depositary of the Convention) s:haii6bb.~~Ilethe Council within
one month follo~ing the entrY"lnto force of this Conven~ion.
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INTER-GOVER~IENTAL CONFERENCE
FOR THE SETTING UP OF A EUnOPEAN

SYST~~ FOR TF~ GR.~~T OF PATENTS

- Secretariat -

CORRIGENDUM

Luxembourg, 4 March 1970

to 'BR/GT.II/2/70

C::.A.PTER I

Article a

(1) Letter (a) should be replaced by letter A
Letter (b) should be replaced by letter B
The four dashes at the head of the paragraphs under (b)
should be replaced by the letters (a), (b), (c), (d).
Letter (c) should be replaced by le~ter C.

(2) Under (f), the first three lines of the text should be
replaced by the following text :
"Cf) give to the President of the European Patent Office,

to whom the President of the 00uncilshall to this
end address written co~unications, the authorization
to exercise the legal capacity of the Euro~ean Patent
Office for the purposes of :"

(remaining text unchanged)
The note should be completed as follows :

Adoption of the provision contained in (f) would
necessitate an amendment of Article 32 (3), within
the limits laid down in Article a. paragraph 2 (f).

kel/RT/aem /
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(3) Letter (a) should be replaced by letter A
Insert letter B, worded as follows:

"authorize the President to conclude :"

under (b) delete "conclude" and ."amendll

under (c) delete "conclude"
under (d) delete "conclude II

under (f) delete "conclude"

Letter (f) should be ~laced~efore letter (e)

Letter (g) should be replaced by letter C.

kel/RT/aem . .... j ....
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Article c
"

(1) The text of paragraph (1) should"be re"placed -hy' the
following : ."..

flEach Contracting State. shall appoint ~ Representative
and one alternate Representative.to.the Council •.

--Article. e

Delete "save in exceptional cases". !

~..

..../.~;....



. .'

- 4 -

CHAPTER III

Article f

(1) First sub-paragraph ..:....~'.'.
For "First Vice-President" read "Vice-President".

Second sub-paragraph
Delete first sentence. For "First Vice-President" read
"Vice-President".

After Articlef insert Article f bis (new), as follows

Article f bis (new)

Board of the Council
..

(1) The Council shall have a Board composed of five members.

(2) The President and the Vice-President of the Council shall
be ~embers of the Board as of right; the qther three
members shall be elected by the Council.

(3) The term of office of the members of the Board shall be
three years; this tP.Tm shall not be renewable for members
other than those who are members as of right.

(4) The Board shall assist the President in carrying out
the duties devolving upon him during the interval between
the meetings of the Council.

. . . .
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Article 1

Delete p~ragraph (1)

Note

In the light of fresh examination, it would seem
that-the provisions relating to the constitution
of a quorum conflict with paragraphs (2) and (3) •

. ..' '::,

Pa:f'~graPhs (~!,,\3) 'and' (4) become pa.~8:graphs (1)" (2) and

(3) .'

Newwording' for paragraph (3) (former' paragraph (4) ,) : '

"All other decisions of -the Council shall require a simple
." ';." ." ~. ", .
,majority of the States' votes".

. ... 1....
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Article m

The note should be completed as follows

A concrete example will serve to clarify the effect of
weighting votes on the scale of contributions. The
example chosen is taken from the Treaty establishing
the European Economic Community; the present scale of
contributions is as follows :

Belgium
Germany

......................

........... ...........
7.9

28
France ........•.........• '.... 28
Italy ..•.......... " ". 28
Luxemb o'urg •. $ • • • • • • • • • • • • • • • • O. 2
The Netherlands •.••........•• 7 . 9

100

In the example given, the factors adopted for calculat-
ing the weighting of votes in accordance with the provisions
of paragraph 2, second sub-paragraph, are the following
Sum of t~e co,efficient-s •.. 0 •• 0 •••• 6' ••• 0 ~ • • • • • • • • • • • •• 100
Number of S.ta tes - ".- 0 • D • • • • • • • • 6
Multiplying factor applied to the number of States .... 20
Dividing factor (6 x 20) .....•....•................... 120

Weighting factor is therefore

100 or 5
120 '6

.... 1....
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The number of votes allocated to each State
under the provisions of paragraph 1, first
sub-paragraph, is givec below in t~e form
of a table for the sake of co~venience.

t'

I

.,

State

___ ._. _. __ .• 'I'~ -_.,-~ ow ._ •• _._. --------------- _._-- •• -- .--;------- -"'--1

I !
i I

.1 Column 1 Colurm 2 Column 3 I
! Fix~d number ~ Variable number of votes, .Total number l
IIof votes,equal arrived at by applying the co- of votes I
;for all States;, efficient allocated to the .allocated to "

State in the scale of contrib- each State
, utions x the weighting given (total of I
in tl'leexample adopted columns 1. '

(
t:;and 2).g. )

GGIill.1

s
rHERL ..t1IDS .

15

15

39

39

i--_._-_ ..\

I
!
I
I
i
I
i
i
I---I
i
I
!r
I
I

0.2 x 6 = 0.24 rounded up to 1 6
5

39ALY

---_.- --.-~- -._._. -----------_._-_. __ ------ .•.- - .-

Y3iLBOURG 5

;

i
I

I
I

I
.0 "---- . I..- i

• _. __ ._._ •__ •• ..-- •• _._ • __ w __ •• • . • -.----- --~--.- -.- ._._._-
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Ass\.lIIling, on the O!le h2.nd; '';.1.18.1; the six States in question
aTe the only Contr8.ctillg States to the Convention for a
Europe2.n System :t'or the Gra2.'lt of Patents and, on the other
hand, the.t the scale of contrioutions of the Treats 0: Rome
is used for calculating the co~tributions of each State to
the European Patent Office - the strict application of which
scale might in some cases lead to results which could be
deemed unacceptable by 3eyoraJ-Co~tracting States to the
Convention - the numc~r of votes which each State would have
allows the offe~t of the corrective factors which me.ybe
applied to the 3c-.le to be measured.

HOWDver, when dr~wi~g up a scale for the contributions
of the various S'~8.tcs, the nu:mbsl'"of patent applications
at pres~nt filed in e~ch of these .Stat~s both by nationals
and s i:nilar persons and b;y- non-::.,..1.. "tionals ca!'.illc-cbe ig~ored,
as T.his criteriuTI ~s often adopted to aSGess their importance
i.r.. p2.7:'Z.l.-: =t2.tters. It is not c(;rtain tb.at the scale of
cont~ibutions ado~ted in the Tro~ty of Rome could be applied
v:ithout co:rr~ctive f.s.ctors in t:t.Q ox::..m:olechos'3n. The
pos3i"':Jili c.)'" of Y2.ryir.g -cho ty,O P~:'-aI:l;;ters proposed for cal-
cu12.ting th? \":;::_gh ti:tg c=: '\.-o-+:~8 2,11.0'-;-sof 01)"Gaining 2. nu::o.ber
c~ ~olutio~a, aocordine tc the r~sult desired.

Flexibility i5 the 3210r ~d~cnti6~ of this system, which
~:lc.sb::('r!. :.9":,opoz::;dt:!.S Con c:"":a::1.plG, c~~d tile c:.:?P8.:'~8~t comp18xity0= Vihieh is I:.2.inl;T d1.~.3-GO''jl1.:; n': ed to In.2.keuse of mathema.ttcai
~0r=t2 in. ol"dc..r j:: ~ d€:f~~l::' it.

Fin.?lly, it sho'!lld 'be poin:1;ed out that it would "8e
,;;c:u.~yrh::'..:: 1J-':"P:::'::' ~:.""~ fo=- tl::.' ~.hrk:.n3 "2a:r..J::"..J- to adopt a. final
op5..:licn :...n 'ch-~ Ld'"Ge.L' Ui:;~'0:cekr:.Ci/:.:..:g '.fhat Wor2.\:ingParty IV,
r~'s."'o,..,c:,i"',lQ.('o~ a"-.-~T'T~""CJ" --.,., +'nQ '"'';,..,-r.-,;'''l''''''~oVJ' 'ions o•..•.h,_ LJ _~~_ ...J_ •...• .l. _ .••-:...•• -'-.•..•.~ ••••.y..J .. _ J. ••••• a."\.,.J_, .• ~.J.. •••s_... .l. v e
Convention, 't-Till propos.:: C:::s t}'.e scale of contriouti':ns.

! I ~-
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