Europdisches

Patentamt
European
Patent Office
Office européen

des brevets

BR/GT 1I/2 e/70

Travaux Préparatoires EPC 1973

Comment:

The collection represents purely an internal research tool for the purpose of Directorate
Patent Law of the European Patent Office. No guarantee can be given for its
completeness or correctness.

The documents produced before 1969 cannot be provided in English as this was not an
official language in the period before that date. These documents therefore are provided in
French and German.






‘ INTER-GCVERNMENTAL CONFEREZNCE Brussels, 6 February 1970
TCR THZE SETTING UP OF A EURQFEAN BR/GT II/2/7O N
SYSTEM rCR THE GRANT OF PATEHNTS

- Secretariat - _ -

WORKING DOCUMENT

for the
- draft Convention for a European system
for the Grant of Patents

submitted by the Chairmen of Working Party II

Prov1s1ons relatlng t6 the Administrative Counc“l
“of the Eurcpean Pdtept Cffice

BR/GT II/2 e/70 ett/PA/mk






Preliminary Observations

In 1959, the lember States of the Europeean Economic
Community decided to examine both a draft Conventiozn sétting
up a European patent law and similar draft Coaventions on
trade marks, designs and models, as well as a fourth
Convention, known as the "General Convention”, ccutaining
common provisions Ior the implementation of the three special
Conventions. - : '

The preparation of the General Convention was entrusted
to a special Werking Party.

Studies in depth were carried out by a Sub-Committee
which, in Jaruary 1963, drew up a preliminery draft of the
General Ccuvention containing, in particular, provisions
relating to the Administrative Council.

Eowever, in contrast to what had happensd in the case of

>

the 1962 draft, the result of the Sub-Committee’s work was

e
nct sanctioned by the competexzt higher authcrities.

- .
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Be that as it may; with-the'resumptionsof the preparation,
upon new foundatlons, o;la p:e¢1m1na“y dra‘t Convention for the
setting up of a uuropean system for the Grant of Patents, a
very considerable number of p-ov1s1ons contained in the Sub-
Committee's pLellmlnary draftvare‘no longer relevant.

For this reason, it is‘neither possi%la nor expedient to
use the text of January 1963 in ccunection with the proposals
put forward by the Chairman of. horklng Party II.

It should however be pointed out that the inspiration

berind these proposals was drawn very largely from the results
achieved by that Sub-Commitiee.
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PART TIT bis

THE ADMINISTRATIVE COUNCIL
OF THE EUROPEAN PATENT OFFICE

CHAPTER T
COMPETENCIES

Article a

Powers of decision of the Council

(1) The Council shall be responsible for:

(a) amending as required thevaplementing Regulations
to this Convention;

(b) adopting, and amending as_required:“

- the Administrative and Financial Regulations of the
European Paternt Cffice; o

- the Service’Regulations for cfficials and the
conditions of employment of other employees of the
Zuropean Patent Office, the establishment plan,

the numbers of officials and emplcyees, their
salary scales and also the nature_of-and”rules fer
the grant of the additional benefits which they are
to enjoy; | s |

BR/GT II/2 e/70 ett/PA/mk | » o ceiS




- 4 -
- the Rules relating to fees;

- any other rules which it may deem necessary for the
implementation of this Convention;

(e) amendlng. if the case arises, thv procedure for requests
for examination either s O reducing or prolonging the
period laid down in Artlcle 88, paragraph 2, for making

. requests, or by prescrlb’nv the irmediate introduction
of such requests in the cases referred to in Article 89
(former Article 88a), paragraphs 2 and 3.

~

(2) In eddition, the Council shall:

(a) taxe any necessary measares for the purpascse of eacuring
the smooth functioning of the Eurcpean Patent Office,

(b) adopt each year the budget of the Zurcopean Patent Office
and such amending or additional budgets as maey be submitted
to it by the President of ‘the Furopean Patent Office,and
supervise the implementation thereof;

(c) a2udit and approve each year the accounts and inventories
and the balance sheet; ' S '

(d) approve the ‘annual management reports of the ;reclaent g
_o:,the Buropean Patenb Office;

(e) app01nt the senior officials referred to in Article 37
_sabgec* to the cbndlulons 1laid down in that Article and
may, on the proposal of the President of the European
Patent Office, take disciplinary action in regard to
those officials_referréd to in paragrsph 3 of the said
Article; ‘
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(f) give to the President of the European Patent Office the
authorisation, certified by the signature of its - -
President; to exercisze the legal capacity of the Eurcpean
Patent Cffice for the:purposes of: |

- acticns at law Wluh the excentlon of thfse cf a
tory natu“e~

- achs relafiug tc the acquisition or disposal of
1nuovnble property, acts “’fmcting~the ownership of
such property, and acts re*aulng tc the construction
of inmmovabie Droperty, '

- a1l other aCts.involving transactions in . which the sum
involved exceeds the exchange value of 20 kilograms of
fine gold.

T+
aoove s

-——— n—

Adoption of the provision nonualned in (f) would
nece351uat° an amenamnnt hf Artlcle 5¢ \3)

(%) Furt‘lﬂrﬁv.,9 the Council shsll:

(2) give its decision on requests for accession to this
Convention formulated by third countries;

(b) con
International Patent Institute leying down the procedures
hife

clude end, if necess2ry, amend. the agreement with the

H

it

6]

s1iaboration with the European Patent Officej

(d) conclude with the International Bureau providec foxr in
th e_“atent Co- operd+1on Treaty such arreement as itv may
‘deex necessary for the puryoses of apkly_nﬁ A“tlcle° 4”7
(former Article 113a) So 123 {former A’*"M:le 1195) of

+this Corvention;
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(&) ccnclude, where the case arises, with the Contracting States
'to the Co-operation Treaty which are not Contracting States .
to this'Convention,%the’agreéments'referred to in Article
119 (former Article 115(3)), paragraph 25 ’

(e) decide as to the pOSqlb 1ity of the European Patent Office
acting as a receiving Office within the meaning of Chapter I
of the Co-cperation Treaty in the case provided for in
Article 119. (former Lrticle 113(c), paragraph 3:

(£ where required, conclude and amend'éhy agreement with any
other inter-governmental organisation exercising an activity
in which the Furopean Patent Office has an interest; |

(g decide upon the setting up of brenches for information
and liaison purposes in the Contracting States or with the
Interﬁgficnal Patent Inestitube or other inter-govermmental
organisetions in the field of industrial property, subject
To the aporoval of the Contracting State or organisation
concernsd. ‘ ‘ "

Article b

"Prepzaratory duties of the Coanvll

 The Couﬁcil'shall'be empowered:

o

(a) %o prenare Conferences for the reviciorn of this Ccnverntions

() to frep“re such adqptculons to thls Conventlon ‘as may be
»vrendered,nevvssary by the accecszon of thera poubtrlee.
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CHAPTER IT

'THE CONSTITUTION OF THE COUNCIL

Arvicle ¢

Represeantation of States

(1) Each Contracting State shall appoint two Representatives to
the Council. ’ ‘ '

(2) The Reb resentatives of the Contractﬂng States may be assisted
by aﬂ"l°e‘s or experts.

Arsicle d

Representation of inbter- gover;me“‘al crganisations

(1) The Ihternational Patent Institute shall be represented on
-~ the Coun01l in accordance with the pr07151cns of the agreement
'-layvno ‘Sown tne procedures for its coliaboratlon with The
Earopean Patent Office.

(2) Like w*se, any other inter-governmental orgznisaticn charged
with the implementation.cf .internatioral procedures in the
‘field of patents, with which the Administrative Council has
concluded an agreement, shall be repfesented on the Council
in accordance with the p”ovlslons to that effect contained
in the said agreement. L

(3) Any other inter-governmental organisations exercising
‘actlv1ty of "interest to the uurcnean Patent Office may be
;nv1ted by the COLnCll 2% its d;SCVGulOn, to arrange to be
represenbed‘oy observers dur Tirg the - Giscussion of matters
“Loof ‘mutual interest. ' | | o
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Article e
“Attendance of the Presicdent of the Europeeh Patent Office

The President of the uuropean Patent O¢flce shall,
save in exceptional cases, be present at the dejlberatlons
of the Admlnlstraulve Council.

CHADTER ITII
THE FUNCTIONING OF THE COUNCIL

e s

Avticls £ - -
The President -

(1) The Council shall elect from among its members a President
and a First Vice--President.

_Other VlceuPre51dents may be elected..The First
- Vlce~Pr°s dent shall ahtomatlcally replace the President
eln the event of his being prevented from.attending.

- (2) The duration of the President's term of bffice shall be
Three years;-it shall be renewsble.’ SR |

Article g

‘Meetings of the Copdqiiq_ |

Heetings;pf tpeﬁCouhcillshallibe,convenedAby its President.

PR,

.Tue Council shall hoic an'ordiqa:T mectirg-cnce cach year.

Ia addlflon.;lt hall meet.on ﬁhe iniviative.- of its .
Preszdent or at the request of one third of the Contractlng
vStateso

eoe/enun
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.Articié h
Rulés}of. Procedure
Council shall lay*down‘its own Rules of Procedure.
Article i

Languages

‘The English, French and German languages shall be used in

the deliberations quthe_Council.“Any other language may be
uscd, howéver, provided'that a represéntative'cf‘a State

who aveils himself of this OPtion makes prbvisicn'for inter-
pretation into ones of the three above-mentioned languages.

Documents submitted to the Codncil, and the minutes of its
decisions, shall be drawn up in the three languages provided

‘for 'in paragraph 1.

~Article j

Voting rights

The right to vote in the -Council shall be restricted to the
Contracting States. '

Each State represented on the Council shall have one vote,

subject tc the application of the provisions of Article 1.
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Selsct Committees of the Council

(1) Select Committees of the Administrative Council mey be set
up for the purpose of supervising the activities of the
special organs set up within fhe Européan Patent Cffice in
6rder to carry out such additional tasks as may be given
them by speéial'agreements'Wifhin'the meaning of Article &
(former Article 8a). ' .

(Z) The provisions relzting to the competencies, composition and
functioning of such Select Committees shail be the subject .
of separate Protocols signed by the States parties to the ]
special agreements referred to in Article & (former Article éﬁ

Note:

—r

It will be advisable, in liaison with Working Party
IV where appropriate, to study the guestion of the
relations to be establiched between the Administrative
- Council and the Select Committees, especlally ag regerds
the fixing of the contribution by the Contracting States
to the Convention and that of the States bound by &
special agreement, to the common expenditure of the
European Fatent Cffice. ‘ ’ :
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CArticle 1

Voting rules

&) Two thirds of the Contracting States to This Cohventibn
shall constitute a quorum. | '

(2) The following shall'réquire the uranimous vote cf the States:

(a) the decisions referred to in Article a, paragraph 5, of
this Conv entlon' )

(B) amendnment -of the Implementi ng Regulations to this

'Con\m“uw1 referred to in Article a, paragraph 1 (a),

as wel 11 as the drawing up eand acendment of the Rules
relating to fees. However, if an emendment To these

- Rules relates excla51velJ ‘to a flat-rate increase in the
fees provided for in the said Rules, .1t may Be'decided
upon by arSimple~majofity, to the extent that .this
increase is necessary to balance thé budge® of the
European Patent Office. '

(3) Tke fo]low1ng shall require a two—uhlrds maaorlty of ‘the
sates' votes'~

"(a) the adopticn ard amendment of the dther rules and
regniations referred to in Article a, paragraph 1 (b);

(b) the eppoiﬁtment-of the President of the European Patent
Office, | |
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(4) Other decisions of the Council shall be taken by a simple'
majority of the votes cast. - |

In the event of parity of votes, a second vote shall
take place; any further parity of votes shall be deemed
equivalent to rejecticn of theAproposed decision. ‘

Article m

Weighting of ﬁotes

(1) In respect of decisions having financial consequences ‘and
of those referred to in AT ticle 1, par;graph 3(a), any B
State may require; follow1ng a first bailot in aneh .each &
State shall have one v“beg'and whatever the rcsult of this
ballot, that a second ballot be teken without deley, in |
which votes shall be glven to the States in accordance
with the provisions of paragraph 2 belcw. The decision
shall be determined by the result of this iurvhe; ballct.

(2) In this furtber'ballot each State snall have 5 votes, t0o
which shall be added a number of votes equal tc: ‘the
‘quotient resulting from the division of the number retalned
as the coefficient alloceted to that State in the scale
for the financial contributions, by tae:We;vltﬂrg deflned E
'in the secornd sub-pcragraph of this paragraph. - The number
of votes thus given shall be rounded upwards”fe the higher
whole number. o - '

The weighting shall b= equal to the qﬁQ%ient_resulting
from the division of the sun of the coefficients allocated
to the States in the scale for the financizal contributions,
by the rumber obtained by multiplying the.number of_States
by twenty. |
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Note:

The prirciple underlying paragraph 1 of Article m derives
~ from the idea that, in the field of industrial property - With
_its almest cenbury-old tradition of international co-operation
which has grown yet stronger over the past decade - decisions
by internatioral bodies are, in “he great majority of cases,
the outzcme of a gemeral concensus, without there teing any
need for recourse to voting. ’ o ' .

Consequently it would no doubt be useless and inopportune
to lay down that States will.never take part on an egqual
footing in decisions by the Council. In practice, it is enocugh
to provide for the weighting of votes, to act as a safeguard .
clause for those States bearing the heaviest responsibilities,
in decisions with fipancial implications or of particulisr
impertance. ' C :

ystem of weighting

Pavagraph 1 of Article m S
the generzl voting
o

5
which ney be considered as an exc
rule that cach Svate holds one vo For S exceptional
systemn to be used, it 1s necessary, on the cone harnd, that the
vote should relate to a matter heving financial iuplicaticns
or. to the adoption or amendment of the rules cr reguiaticons
of “he European organiszation and, on the other hand, that one
of the States should request this alter an initial balloT.

The ‘weighting of votes, which is the subject of paragraph
2 of Article m, comprises two aspects:

- the first of these is designed, by guaranteeing each
State a minim:m pumper of votes, to keep the weignting
of votes within reascnable 1limits, : :

- the second has the effect of granting each Stvate a

number of vecies directly propcriional -to the financial
commitments which it has undertaken.
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The proposed text refers to the scale for the
financial contributions; it is quite clear that, in -
the absence of a scale of contributions, the system
would function in the same way on the basis of the
financial contributions themselves.

In any case, if the Working Party were to endorse
the principle of the weighting of votes, Arvuicle m
would be subject to a further examination when the
results of the work of Working Party IV were known.

Article n

The Secretariat of the Council

(1) The Administrative Couhcil éhall have such staff of its own
as may be necessary fcr the performance of its duties, |
p;éced under the authority of the official whom it shall
aprpoint to direct the Secretariat.

N
V)

} Premises, equipment and furnishings shall be supplied to it
by the European Patent Office. '

Article o
Privileges and immunities

The members of the AdministrativeACouncil Shall enjoj in
the territory of the Contracting States thé,privileges and

immunities necessary for the performance of their duties, under

the concditions defined in a separate Proiocol.
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Article 7D

The first meeting of the Council

The Governrent of «cve.es... (the State which is to be the
depositary of the Convention) shall convéne the Council within
one monvh folliowing the envtry into force of tThis Conventiocn.
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INTER-GOVERNMENTAL CONFERENCE Luxembourg, 4 March 1970
FOR THE SEZTTING UP OF A EUROPEAN :
SYSTEM FOR THE GRANT OF PATENTS

- Secretariat»-

CORRIGENDUM

‘tO'BR/GT.II/Z/7O

(1) Letter (a) should be replaced by letter A
Letter (b) should be replaced by letter B

The four dashes at the head of the paragraphs under (b)
should be replaced by the letters (a), (b), (c), (d).

Letter (c) should be replaced by letter C.
(2) Under (f), the first three lines of the text should be
replaced by the following text :

"(f) give to the President of the European Patent Office,
to whom the President of the Council shall to this
end address written communications, the authorization
to exercise the legal capacity of the European Patent
Office for thé purposes of :" '

(remaining text unchanged)

The note should be completed as follows :

Adoption of the provision contained in (f)‘would
necessitate an amendment of Article 32 (3), within

the limits laid down in Article a, paraegraph 2 (£).
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(3) Letter (a) should be replaced by letter A

Insert letter B, worded as follows

nguthorize the President to conclude

under
under
under
under

(b)
(c)
(4)
(£)

delete
delete
delete
delete

"conclude" and "amend"
"conclude"
"conclude"
"conclude"

TLetter (f) should be rlzeed:hefore letter (e)

Letter (g) should be replaced by letter C.

kel/RT/aen



-3 -
- __CHAPTIR II
Article c¢

(1) The text of paragraph (1) shbﬁid"bé'féﬁlaCéd“by‘the

Tollowing :

"Bach Contracting State shall appoint one Representative
and one ‘alternate Representative .to. the Council.

o Arbicle: e

Delete "save in exceptional cases".:

coe i
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CHAFTER III

Article f

(1) First sub—pafagraph-tif;f-

For "PFirst Vice-President" read "Vice-President".

Second sub-paragraph

Delete first sentence. For "Pirst Vice-President" read

(1)
(2)

(3)

(4)

"Vice-President".

After Arfiéle'f insert Article f bis (new), as follows :

Article f bis (new)

Board of the Council
The Council shall have a Board composed of five members.

The President and the Vice«Preéident of the Council shall
be members of the Board as of right; the other three
members shall be elected by the Council.

The term of office of the members of the Board shall be
three years; this term shall not %e renewable for members
other than those who are members as of right.

The Board shall assist the President in carrying out
the duties devolving upon him during the interval between
the meetings of the Council. '



Article 1

Delete pesragraph (1)

Note

In the light of fresh examination, it would seem
that the provisions relating to the constitution
of a quorum conflict with paragraphs (2) and (3).
'Paf§éia§ﬁé (2), (3) and’ (4) become paragraphs (1), (2) and
(3. |
New wording for paragraph (3) (former paragraph (4) ) :
wAl1l other decisions of the Council shall require a simple
majority of the States' votes". T

e/ e
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Article m

The note should be completed as follows

e o

A concrete example will serve to clarify the effect of
weighting votes on the scale of contributions. The
example chosen is taken from the Treaty establishing

the Zuropean Economic Community; the present scale of
contributions is as follows

Belgium ceeeeenese e caeane . 7.9
GEeTMANY «eveeesse i eecseenen .. 28
France ........ e creveessas 28
taly ceeecnnn Cereeceriieannes 28
LUuXeMDOUTE evoeescscaccsons .;. 0.2
The Netherlands .............. 7.9

100
In the example given, the factors adopted for calculat-

ing the weighting of votes 1in accordance with the provisions
of paragraph 2, second sub-paragraph, are the following :

Sum of the coefficients ....... e e, . 100
Number of 3tates ..eeeeeeen. v e esessacaseesasanen e 6
Multiplying factor applied to the number of States .... 20
Dividing factor (6 X 20) cuvieerernnnnenennn Ceeeeeaeeas 120

Weighting factor is thereifore :

Q0 or

20 .
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The number of votes allocated to each State

under thre prov’51ons of
sub-paragraph,
of a table for the saks

—— ——— o

paragraph 1, first
is glven below in the form
of convenience.

——  E————— - et ————— —

State ‘5, Column 1 i Column 2 Column 3
!leed number ! Variable rumber of votes, ‘Total number
l of vVotes,equal’ a“rlvcd v applying the co- of votes
[for all Sua+es £ficient allocaued to the ‘2llocated %o
; : tate in the scals of contrib- each State
: : utlons X the weighting glven (total of
1 . in the example adopted columns 1-
e' (2) and 2)
LG IUM 5 5 7.9 x 6 = 9.48 rounded up to 10: 15
5 f 5 . 7.7 x 6 = 9.48 rounded up to 10! 15
THERL/NDS * | | 5 | ’
— —- —
AMANY j 5 | 28 = 6 = 33.6 rounded up to 34 39
o _ i v
ANCE 45 \ 28 x 6 = 33.6 rounded up to 34 39
ALY ] 5 | 28 x 6 = 33.6 rounded up to 34 39 |
é : > |
ISMBOURG 5 0.2 x 6 = 0.24 rounded up to 1 6 :

. — o —— e -

5

-



Assaming, on the oane hand; thet the six States in guestion
are the only Contractiang States o the Cenvention for e
Zuropecn System ror the Grant of Patents and, on the other
hand, that the scale of contributions of the Treaty oI Rome
is used for calculating the contributions of each State to
the European Patent Office - the strict application of which
scale might in some cases lead to resuTts whlca could ve
deered unacceptabls by severalContracting 3tates to the
Convention - the numccr of votes which ach 3tate would have
allows the effs:zt cf the corrective factors which may bc
applied to T sc¢~le to be measured.

Howaver, when drawiang up a scale for the contributions
of the various States, the number of patent arplicaticns
at prescnt £iled in each of these Statses both ky naticnals
and similar persoas and by non-naitionals cannct be ignored,
as +hig criserium is ofven adopted to &ssess their 1mportance
ir petont matters. It is not ceriain thet the scale of
conc*lo“*lons adopted in the Trecasy of Rome could be applied
B
v

('.)r

without corractive factors ;n the exomple chos The
oS3 1bé_“,5 cf varyirg the two paranmaters proposed for cal-
culating th2 waeigh tlng ¢l wo*tas 2llcvs of obtzining 2 number
cF :olutlong, ccording o vhe rosult desired. :
Flexipility is the mzjor ad-antezgc of this system, which
s baoen Toronozzd as an cxanple, and the adparsat complexity
o- wn_ch iz mainl 2 %0 Sz nced to mske use of mathematical
fino it

Yerme in oxrder L2 &

F¢nally, it should be pointed out that it would 3Te

sCmewhay prezosure for ko Working Pariy; to adopt o final
opinicn n %hs Leuser beiore kncwing wshat Working Party IV,

r3530351919 for drawing up ths Iinancinl prov*sﬁons of the
Convention, will proposs <3 th2 scale of contridbuticns .
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