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Proposal from the Netherlands delegation
on institutional structure

From the point of ..view of public international law, the
provisions of the Second Preliminary Draft of a Convention.-

. "

establishing "aEuropean System for the Grant of Patents are
not clear as regards the position which should be held by the
Administrative Council ~th~n, - or in relatio~ to - the
organisation as a whole. .

) The raft Convention provides for the setting upo~ an
international organisation. Article 40f the Draft states
that "This Convention hereby establishes a patent office •.•

'. "

etc.". From this provision it is clear that the entire
international organisation established under :theConvention will
be called the "~~uropean Patent Office". This concept is
confiImed by the first paragraph of Article 30: the European
Patent Office is to ~e an "organisation common to the
Contracting States".

" .

The Administrative Council itself is not "set up'"
specifically by this Convention. Nowhere in the text is
there a provision to such effect. However, the second para-
graph of Article 30 states that the European Patent Office
will be supervise~ 1?Y the Council~ This places the.i\cllniD:istrative
CounCil outside .the'European ..Patent Office. The .question
therefore arises as to the legal 'status of the Counc.ilfroIll
the point of view of public international law. Inth.eory

_.•......

.tp.ere are threepossib:tlities: .::~ ':~'..

(i) the Administrative CoUncil could be: asectiono.f'tlle ...
international organisation called "the European Patent
'Office";

(ii) the Council could be a separate international organisation,
independent of that known as "the European ~aten.tOffice";
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(iii) the Council could bea kind of inter-governmental
, .'conference without legal personality.

The Netherlands delegation had previously voiced this
misgiving wi:t;hregard .to thel~~k of clari tyin the. insti tu":,,
.tional provisions at the4th'meeting -of.the Inter-Govern-,
mental Conference for the setting up of a European System
for the Grant of Patents , held 'from 20 to 28 Apri~"1971 (cf.
the note (BR/104/71) that it submitted and the minutes of the
Meeting (BR/125/71), point 94). Following an initial exchange
of views the Conference had decided that it would be advisable
to examine this question further.

At th~ir 10th meeting, held from 22 to 26 November 1971,
most of the delegations to Working Party I were still unable
to come to a decision on this point (ER/144/71, point 121).

The 5th meeting of the Inter-Governmental Conference,
'held from 24 January to 4'February 1972, instructed' Working
Party II to examine the question (BR/168/72, point 169).

'0 o

The third of--the abovementioned possibilities which sees
the .Administrative Council as 'an inter-governmental conference

:without legal personality~uns counter to the aim of the'
. '. , . . '. .

Convention and to several of its provisions which invest the 0

Administrative Council with powers far 'in excess of the duties
that it would be possible. for ,an inter-governmental 'conference
to undertake.,

. ~'
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The Netherlands delegation bases its argument on toe
princip'lethat the Inter~Go~ernme~tal ,Conf~rence for the

. -' ~
setting up of a European.System for t~e Grant of Patents is
preparing for'. the' establi$bment of a single international
organisat~on-.(the" .first of the possibilities listed) and not
of tw~ distinct. orgai:Lisat1ons.,.'6ne'~f which would be calied
.theE~ope~.pa:terit 'Office.;an:d"the' 'other .the Administrati;e
Co~cil'(se~oria,'p6~,SibilitY).~ Therefore, the Administrative
Council m\istb~--:coriside~'ed.to~e' a section of the inter-'
national organisation s~t up'UIid"erthe Convention.

. , .

TheNetherlands delegation believes that the reason for
the vague nature of the texts' drawn up 'so far for the Draft
Convention lies in the use of' the title "European Patent'

. .
Office" to cover two different entities:

(i); sometimes this title refers' to the organisation as a
," ..

whole, i.e. including the Administrative Council (e.g.
Articles 4:and 30, paragraph 1, already cited; Article 32,
paragraph 1 on the legal personality, of the organisation;

,. .

the inclusion of provisions concerning the A~inistrative
Council-in Par~ III, entitled "The European Patent
Office", of _the Convention) ;,

~....

(ii) but sometimes it.also seems to be applied solely to the
executive body of the organisation, 'i.e. ex;cludingth~
Adm.inistrati~:e"C'ounCil>'(e .'g. ~ticle 3;0, paragraph 2,
. alr~ady menti6~~d, ~d' Arti6re. 35p; the European .Patent
Office isto ..place' at the disposal' of the Administ;~ti~e
Counci'l.:the necessary~~~'s).

_~;4: ..-:. •• '

- ...,:

.: . Thus, the .text:of the Preliminary Draft is ambiguous as,.~
to the 'natureof .the 'Eur~op~~Pat'ent' Offi~e ;'it' ref~rs to' th~
,European Patent Office'both'lltn trt~broad sense of 'the term"
(the internatioD.alorganisation) and'''inthe restricted
sense of the ,term" (the executive bo~y). Basically-there are
two ways in which this problem can 'be-solved: the Inter-
Governmental Conference can give another title either- to the
international organisation or to its executive body.
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Whichever solution is chosen, a new provision will in any .
case have to be worked out to determine the Administrative
Counc iI's position. within' the org'anisation.,

During Working :R.artyI's 10~h meeting, the Netherlands
~delegation suggeste~ applying the first of t~ese xwo
solutions, and.proposed that ~he European Office as
such, together with the Council, should .form the two sections

. ,

,of a "European Patents Un"ion". This titIe, in particular
the word "Union", seems however to have given rise to some
misunderstanding as to the scope of the Netherlands proposal
(cf. also the note to Article 30~ on page 45 of the printed
text of the Second Preliminary Draft). To avoid this misunder-
standing, other names ,could be chosen.

The other solution, that is to give another name to the
European Patent" Office as such (the executive body), may.
for instance, lead to this body being called the Secretariat.

Without wishing to rule out the ot~er possibilities, the
Netherlands delegation felt it preferable to preserve,the
title "European Patent ,Office" for the ,executive body, and
proposed that the organisation be termed the "European Patents
Org ani sat1.on" •

On the basis ofthi~~choice, the~rovisiondesigned to
clarify the e~~cil' s Pos'itio~may now be drawn up and,inserted
into Article.4as'follows:

, Article 4 '

.....

f' (1) This Convention hereby establishe s 'aEuropean patents
organisation', hereinafter termed "the Organisatio~".

(

-
,~
i
'~.
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(2) The tasks entrusted to the Organisation shall be carried
out by:

(i) an Administrative Council,

(ii) a European Patent Office.

(3) The European Patent Office shall grant European patents.
The Administrative Council shall conduct the work of the
European Patent .Office."

o

o o

Conseauential amendments
t

Article 30

The first paragraph may be deleted. It adds nothing to
what already ensues directly from the fact of set~ing up the
international organisation.

Paragraph 2 may be deleted. Its content has been inserted
into Article 4, paragraph 3, as proposed above.

Article 31

The expression "the European Patent Office" in tne first
sentence should be replaced by "the Organisation". The
second sentence would remain unchanged.
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Article 32

The expression "the European Patent Office" in paragraphs
1 and 2 should be replaced by "the Organisation".

Paragraph 3 should read:'
..

"(3) The President of the European Patent Offi,ceshall
exercise the legal capacity of ~he Organisation."

Article 33

The first paragraph should read:

"(1) The Organisation shall be located at

Paragraph 2 would remain unchanged.

Article 35

"

This Article should read (amendments underlined):

A separate Protocol shall define the conditions under which
the Organisation, the members of the Administrative Council,
the officials of the European Patent Office and such other
persons specified in the Protocol, taking part in the work
'of the Organisation, ,shall enjoy ••• of their duties .•'

Other Articl-es will'have to be amended to distinguish
between the European Patent Office proper and the Organisation •

. '~':.:,: .
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