
Europaisches
Patentamt

European
Patent Office

Office europeen
des brevets

BRlGT 11/6 e/70

Travaux Preparatoires EPC 1973

Comment:

The collection represents purely an internal research tool for the purpose of Directorate
Patent Law of the European Patent Office. No guarantee can be given for its
completeness or correctness.
The documents produced before 1969 cannot be provided in English as this was not an
official language in the period before that date. These documents therefore are provided in
French and German.





INTER-GCVERm\~TAL CONFERENCE
£JR THE SETTn~G UP OF A EUROPEAN

SYSTZM FeR THE GR~TT OF PATENTS

- Secretariat -

~ORKING DCC1~BNT

Brussels 21 July 1970
BR/GT 11/6/70

for the
draft of a Convention establishing a European System

for the Grant of Patents

submitted by the Cbairman of Working ?arty II

Final and 'general provisions (1)

(1) Comments on certain Articles are annexed.

BR/GT 11/6 e/70 ern/cm





- 1

PART VI bis------._.-

FINAL~~D Gu~.L FROV1S10~S

Revision-.,., -

Article a

(1) The present Convention shall be reviewed periodically
with a view to the introduction of amendments having in practice
prqved to be Bssential for the correct working of the European
syste~ for the grant of patents or of amendments such as to
Eake for the greate~ efficiency of th~t syste~.

(2) Fc-r thi.s pu:r:pose,CO;:.ir-:;I'ence9shall be he"l.cl every fi"''re
yea)7s, u=.less the Administratiye Council, by a majorit~i of five-
sixtb.s of the members present, considers that t.hecOilve:;.;.ingof

.such :3 Conference should be advanced or delayed.

(3) .A Cc!1.ferences:!:lallnot be dee~edto be va~id.ly
co~stituted unless at least half of the Contracting States to
the Conve:::ltionare represented at it.

A majority of five-sixths of the Contracting States re-
presented Citthe Conference shall be required fo::,t~e adoption
of a revised text of the Convention •

.(4) (a) ..The revised text shall enter into force six months
after the deposit of the last instrument of ratification by
five-sixths of the Contracting States to the present Convention •
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(0) Such states as havE:not'- ratified t:he revised text
sLall be deemed to have dcno~~cd the Convention, with effect
:frO::l t~e entry into force of .the ..'r~yibed text ~

Reserva~jon of aC.Qujr~~~
iJ;l~c2~ses of .non--.J;~ati_ficati0l:l

(1) In no case shall non-ratifica~ion of tLe r8~i3ed
Conve:nt~.c,~ i.mpair right:s a.c<luired pl1.rst'.ant, '+,(' t.l:.e J".:E"sr;rt
Convention 'before tile entr:r into force cfl:ihe -rev.1.sed. text.

(2) Eu.:,:'o:;?oB...."'!patent al<pli,)u.tic~ v;h5..0D. a:.:'e 'o(-i,.'::;"'e. t.ie
~~rc~acn Patent O=fice en thG d~t~ of e~trJ iLto fjrcv of the
re7ised text, as laic.. dOVl:li:-l ~li='ticle aCt-) s and ill whicL. states
have been designated which hp..ve not ..ratified the said text,
shall be trav...s:Eer,"I'3das soon as pos.sible by the Eu::,opeau.Patent
Office to the national autn.ar::ities of the said States competent

lin the field of pa~ent5$

S::.~ E:t~;.t~~.~:...I:~~j:.f~. ~~~.-;f.==.~::;..
~ -~;J':'x.:1'):0 j~9):£1.: .

(1) Th:~ pre.sen.t C0Lver:..tio:'1.s:aall be open for sig:L.atL..re

tUl~il (tbe date to ~c i~sortcd Eh~uld a:low for sigrri~g 0ver a
:peri 00. of siymonths )bJ,-t:te. Ste.tes ;;.ir:y:.ted to the. I::lter-

, ~ _. ..' 'oJ >'. _,. • ..

Governmental .conference f'o:r:the s~t:tirg .up o.f a Fu::-opee..:lsystem

--,.

..:.:~
.'.,
~:~
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for the Grant of Patents or informed of the holding of that
Conference and offered the option of taking part therein~

(2) The present Convention shall be subject to ratific-
ation; instruments of ratification shall be deposited with the
Government of ••••••••••••••••.•••• which shall notify such
deposit to the Governments of the States referred to in (1)
above.

(3) The present Convention shall enter into force two
months after the deposit of ..-the last instrument oi ro.tification
by six States on whose territory the number of pa~ent applic-
ations filed in 1968 amounted to a total of 115,000 for all
the said States.

Accessions'-_._-- ....•..~.--.,-

Article d

(1) (a) The present Convention shall be open to accession
by the non-signatory States referred to in Article c (1).

(b) It may also be open to accession by oth~r European
States in accordance with the provisio~s of.paragrap2s 2 and 3
of this Article.

(2) Req~ests for accession shall be addressed to the
Governmentof •..•...•••.•••....... , which shall notify the
Contracting States to the Convention of requests made, by States
referred to in paragraph 1(b).
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(3) Such reClueEts shall be considered b;;rthe
Administrative Council.

. ~
A request for accession by a Stater~fe£red to in'

paragraph l' (b) shall be accepted if a maj0rity of five-
sixths of the'Members present vote in favO"t..lr of it.,

Three-quarters of the Contract.inE States must be
represe:::lted.when the vote is te.ken.

(4) III the case of a f&v0~rable dcclsio4) th0
inst::'Gll-3I:to~ a~ce.3si0n sh3.:l te cepcs::"t3C.\7it:..: tLe
G"Jve::,r.B:;r:tcf ..•.. ,....•. , w:':tic~shal2.:lot;::.fyt::J.c
Governments of the Contracting S~ates of eu~h deposit.

Accession shall take effect on the first day of ~he
second month after the Qeposit of the instrl~ent of

. accession.

Te.,.......r; +.-,Or-...i..~'.L I~; ""l.:l o-f' pn20' -; r p--i--: ryn~ •...• ,_, It ' .. '_ .l.' ..•.c",!. .1._---,-...---~.~~-~ .•

i\.rticlc e

(1) EV3ry Contrac~ing S~ate, ei~£e= on si~.inc or on
ratifyj.ng 0:".:' on acceding to the C0nVf3rt:!:on~ sr..alldeclar-e

_ wn.etner tne Convention ap:olies to the whole Ol-:' toa part of
its ~erritori~~ or'~o one ormorerir tu all of tne Stat~s
o~ territories for which it i~ respon~ible.

This de~laraticn ffi~Y be addDd to ct any t~~e t:':tcreafter
by notification to thA Government of •....•....•. Such
notification shall take effect on the first day of the
seco:::2d mo:u.i.'"';!l af~er it has been recei-..redbytha t Government.

(2) T:J.e GOVGI.nmE:ntof •••••...•••.• shall inform all
~h3 Governm0nts of the Co~trac~ing States of the delcaration
~r r-o~ifications mentioned in p~r~grap~ 1"of this Article.
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Settlement of disputes

Article f

(1) Any dispute between t~o or more Contracting States
.concerning the.interpretation or application of the present
Convention which is not settled by negotiation shall be sub-
mitted, at the request of one of the States concerned, to
the Administrative Council, which shall endeavour to bring
about agreement between the States concerned.

(2) If such agreement is not reached within six months
from the date when the Administrative Council was seized of
the dispute, the dispute shall be submitted to an arbitral
tribunal at the request of one of the parties concerned.

(3) The tribunal shall consist of three arbi~rators~ .

Where two States are parties to ~_.dispute 1 each State
shall appoint an arbitrator.

Where more than two States are parties to a dispute,
two of the arbitrators shall be appointed by agreement among
the States concerned.

If the States concerned have not appointed the arbitrators
within a period of two months from the date on which the re-
quest for convening the tribunal was notified to them by the
Administrative Council, any.of the States concerned may ask
the President .of the International Court of Justice to make
the necessary appointments.

In all cases the third arbitrator shall be appointed cy
the President of the International Court of Justice.
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If the President isa national of one of the States parties
to the dispute, the Vice-President shall make the appointments
referr8d to above, unless he is him~elf als0 a national of the
Sta':.ies par-ties to the d.isputes., In this -last case, the appoint-
~en~s shall be made by the me~bey o£ the Court who is not a
natio!li?~ cf one of. the Stat~s pa:r-tip,s to thC! djs:?l"!.te8.I!.dwho is
se1eet8d by the President to make the apP(lintrr-'Ants.

(4) The arbitral decision shall be finala."Yldbinding on

t~e States eoneerned~

(5) T~_e tr:.t'.L,,:al s~all dC't'3r:n:.l1S i -l:2 ('I'y'.":".!. P:--Cc~c:l:re J l.L"'.less.

the States eor_c~rnf,d pgr:ee (;~:ir_e"':""vriR8"

(6) Ee:eh of the S-ljates P2.Y-ti.88 to t£•.E; dis}JuG"E;: u\~}_ l.ear
its OWl! costs of representatia:i.i OE.:f0re tile e.rbi t.ro~ tribll!J.al;
other costs shall be bortie in cqu~l pa~t3 by each of the States.

_l~~:r_T_i~l e g

Sig:1at ..•.•.re l' ratification Clll(~. accession -to ..the
81.:.8.l1be wi -chout reservatiOll~ :.'

De ....•' ..,...,..•; a-l-l" 0"'" .- R"""""'ca+-; 0'" o~ rlec" '=''''''~t.; C"",""----=.:..-.......u.-__ oJ J..L. ....." oJ .:-~. ~, _..-. -~,",:'- (.,.;" ..L. ".- •..) .:

11/6 c/70 ett/RT/c~:

;' ~.



- 7 -

(2) Subject to the provlslons of Article a (4), if a
Contracting State denounces the Convention, such denunciation
shall take effect one yeer after the day on ~hich
notification of denunciation is made by the Government of
• ., •••• 11 ••••• to the Governments of the other Contracting
States.

(3) Any Contracting State may at any time declare
that the Convention shall cease to apply to certain of its
territories or to States or territories in respect of
which it has'made a declaration in accordance with the
provisions of Article e. Such delcaration shall take
effect one year after the day on which notification of it
is made by the Government of to the
Governments of the other Contracting States.

(4)(a) Such denunciations and declarations shall
not prejudice rights acquired pursuant to the present
Convention prior to the expiry of the time limit laid
dovID in paragraphs 2 and 3 of this Article.

(b) European patent applications which are before
the European Patent Office on tne date of effect of the
denunciations and declarations referred to in (a) above,
and which designate Stateswhichh~ve denounced the
Convention or have made SUGh declarations, shall be transferred
as soon as possible by the European Patent Office to the
authorities of the said States competent in the field of
patents.

Article i

(1) The present Convention
single original in the English,
to be deposited in the archives

. .
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the three texts being equally

(2) Official texts of the present Convention may
be drawn up in the official languages of other Contracting
3tateso

Transmission of ce:r-tifieo.true copies
Articl~

A certif~ed trt1e copy of the pres"ent Convention shall
be trans:iJ.i~tedby t:J.sGovernment of ••.• 0 ••••••• to the
Gmrerl1ne:c.tsof all signatory--Statcs.

In witness whereof, the Plenipotentiaries authorised
thereto, having presented their Full Powers found to be
in good and due form, have signed the present Convention •

..Done-.at ••• -••..•.•• '.••. , on - .
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NOTES ON THE FINAL AlTD
GENERAL FROVISIONS

Article a

The purpose of the Convention is to create a new
body of law relating to the establishment of a European
systen for the grant of patents,

In view of this there cnn be no question oftha,
v'arious States parties to the Convention being bound
by different texts.

The same problem ha~ already arisen at the
negati:.tions for the "International Convention for the
Frot~cticn of New Varieties of Plants"~ concluded at
Paris on 2 Decenber 1961. The solution adopted in
Article 27 of that Convention would not, however, have
baen adequate to ensure the proper working of the
Convention establishing a European System for the Grant
of Patents. For the purposes of this last Conve~tion;
it would not be enough for the States which had ratified
a revised text to cease, as from its entry into force, to
.be bound by earlier texts to States which had not ratified'
that text.

It is imperative t~at, from the mo~ent of the entry
,

into force of a revised text- where fundamental
amendments have been made, as in the case covered by
,Article a (4b) - States which have not ratified should not
still be bound by earlier texts. Such a situation would
give rise to insuperable difficulties.

BR/GT 11/6 e/70 ond~B/cm .' . .. 1 ...
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This is the reason :t'6rthe proposal that States
which ha7e not ratified a revised text should be 6..ee;nedto
h[;.veder:..ou'llcedthe COllvention as frlim the moment'of entry
i~t~ f~rc~ of that text.

It is self evident that rights acquired by States
under the pro-,risions of the COilv'ellJsionsL0 ....~lu be reseI.ved -
v.-hethcr t:t.~se St2.te 3 have foJ..:nallyj •...no'L,!J.: (.2. t:1.e 0vn.,r(;rlcion
or are deemed .to h2."'~re den.cu-l.ced ~_~ "J.r:d3:'~' ..I\:..rt~clc

This is the purport of ~rticle b, pareg~aph 1 ~~2nted
pate~ts), and paragraph 2 (patent applications before the
E~r~pean Patent Office).

Er:t::-y into fcr~E:-~--
It is p'~opos~d that.the en~17 in~c f0~ce of t~e

CO:lvention should oe ~::;ubjeci.;to the a.p.poE:;:l'C of" the
instru:nents OI rati:t'ication of six 8ta.:t6S01, whose territory
t~e alinual Lumber of pCltent apylicatioLJs filed -Locals
115,000 fo= all those States.

By way of illustration1 the st3.tistics fo=,pateJ::t
applications filed. in 1968 are as follo"fr".Is:

:::::2/GT11/6 "e/70 (Annex) o:J.G.j?L/c!ll'
;.... r:- "
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United Kingdom
Switzerland
Swecien
AU3tria
Spain
Denmark
Norway

-3 - .

62,000
19,500
18,000
13,500
13,000
6,000
5,000

For the same year, the figure s for the Six 11ember
States of the European Co~unities were;

Federal Republic of Germany
France
Italy
The Neth,9rlands
Belgium
Luxembourg

65,000
54,000
32,000
19,000
18,000
2,500

Settlement of disputes

The provlslon de~ling with the settlement of disputes
is taken over unchanged from Article 38 of the "International
Con7E:n~io:c.for the Protection of New Varieties of Plants",
at present in force between the Federal Republic of Germany;
Denmark, the Netherlands and the United Kingdom. The
instrument of ratification of France is to be deposited in
the very near future, since the relevant internal legislation
was passed through Parliament on 12 June last. It should
also be noted that BelgiUE.,Spe.in, +taly and Switzerland
have likewise signed this Convention, and it is only for
technical reasons that they have not yet deposited their
instruments of ratification.
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