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hfProposalvfrom_the Netherlands delegation

on institutional structure

From the point of view of public internationalflaw,'the
Vprov131ons of the Second Prellmlnary Draft of a Convention
vestabllshlng a European System for the Grant of Patents are
not clear as regards the p051t10n which should be held by the
Admlnlstratlve Counc11 w1th1n, - or in relatlon to - the
organlsatlon as a whole. '

The raft Convention provides for the setting up of an
international organisation. Article 4 of the Draft states
that "This Convent1on hereby establlshes a patent office ...
etc.". From this provision 1t is clear that the entlre _
international organisation establlshed under the Conventlon will
be called the "“uropean Patent Office™. This concept is
confirmed by the flrst paragraph of Article 30 the Luropean
Patent Office is to be an "organlsatlon common to thef
Contractlng States" '

The Administrative Council itself is not "set wp"‘
spec1f1ca11y by this Convention. Nowhere in the text is ’
there a. prOvision'to'such effect. However the second para-
graph of Article 30 states that the European Patent Office
will be supervised by the Council. This places the Admlnlstratlve
- Council ouu51de -the “uropean Patent Offlce The questlon -
‘therefore arises as to the legal status of the Coun01l from
the point of view of public 1nternat10nal law. In theory
there are three p0581b111tleS' '

(i) the Administrative Counc1l could be a sectlon of the
.international organisation called "the European Patent
Offlce" T

(ii) the Council could be a separate_iﬁternational1organieation,_
independent of that kmown as "the European Patent Office;
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(iii) the Council could be a klnd of 1nter-governmental
conference without legal personallty

The Netherlands delegatlon had prev1ously voiced thls
misgiving w1th regard to the lack of clarlty 1n the 1nst1tu-
.tional prov1swons at the 4th meeting .of the Inter-Govern- '
mental Conference for the settlng up of a European System '
for the Grant of Patents, held from 20 to 28 Aprll 1971 (cf.
the note (BR/104/71) that it. submitted and the minutes of the
¥eeting (BR/125/71), point 94). Following an initial exchange )
of views the Conference had decided that it Would be advisable g

e

to examine this questlon further.

At thelr 10th meetlng, ‘held from 22 to 26 November 1971,
most of the delegations to Working Party I were still unable
to come to a decision on this point (BR/144/71, point 121).

The 5th meeting of the Inter—Governmental Conferenoe,'
‘held from 24 January to 4 Febmary 1972, instructed Working
Party II to examine the question (BR/168/72 point 169).

- The thlrd of the abovementloned p0531b111t1es Wthh ‘sees
—the Admlnlstratlve Coun011 ‘as an 1nter—governmental .conference
:without legal personallty runs counter to the aim of the o ‘
Convention and to several ‘of its prOV151ons Wthh 1nvest the;:
"Admlnlstratlve Coun01l with powers far in excess of the dutlesf
that it would be p0351b1e for .an 1nter—governmental conferencei
to undertake..
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The Netherlands delegatlon bases its argument on the
prlnclple that the Inter-Governmental Conference for the ,
settlng up of a European System for the Grant of Patents is
preparing for-the" establlshment of a 51ngle international |
_organlsatlon (the flrst of the possibilities listed) and not
- of two dlstlnct organlsatlons, one ‘of which would be called
'the European Patent Offlce and the other the Admlnlstratlve
jCoun01l (second p0531b111ty) Therefore, the Admlnlstratlve
Couneil must be con51dered ‘to be’ a sectlon of the 1nter-‘”
_natlonal organlsatlon set up under the Conventlon

' The Netherlands delegatlon believes that the reason for
the wvague nature of the texts drawn up so far for the Draft
Convention lies 1n the use of the title "European Patent
Cffice" to cover two different entities:

(1) sometimes thls tltle refers to the organlsatlon as a
whole, i.e. 1nclud1ng the Aamlnlstratlve Council (e. g.
Articles & ‘and 30, paragraph 1, already cited; Article 32,
paragraph 1 on the legal personallty of the organlsatlon-
the inclusion of prov151ons concerning the Admlnlstratlve
Council -in Part . III, entltled "The European Patent

. Offlce", of the Conventlon), )

(ii) but s’ometimés' it also seems o be applied solely to the
executlve body of the organlsatlon, i.e.. excludlng the
Admlnlstratlve Counc11 (e g. Artlcle 30, paragraph 2

.already mentloned and Article. 35p, the European Patent :
Office 1s “to _place at the dlsposal of the Admlnlstratlve
Counc1l the necessary means) ‘

e T

Thus, the . text of the Prellmlnary Draft 1s amblguous as
"to the mature of the European Patent OfflCe,vlt refers to theli'
- Buropean Patent Office’ both "in the broad sense. of the term"
(the international organlsatlon) and "in - the restricted -
sense of the term" (the executive body).: Ba31cally there are
two ways in which thls problem can be’ solved: the Inter—~
Governmental Conference can give anmother title either. to the -
1nternat10nal organlsatlon or to its executlve body
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Whlchever solutlon is chosen, a new provision will in any .
case have to be Worked out to determine the Admlnlstratlve
Council's pos1tlon W1th1n the organisation. '

During Worklng Party I s 10th meetlng, the Netherlands
delegation suggested applylng the first of these two
solutlons, and proposed that the European Offlce as ‘
such, together with the Counc1l shouldjform the two sections
of a "European Patents Unlon". This title, in_partioular
the word "Unlonf,'seems however to have given rise to someh
misunderstanding as to the scope of the-Netherlands proposal
(cf. also the note to Artlcle 30, on page 45 of the printed
text of the Second Prellmlnary Draft). To avoid this misunder-
standlng, other names could be chosen.

The other solutlon, that is to give another name to the
Buropean Patent’ Office as such (the executive body), may, _
for 1nstance; lead to this body belng called the Secretarlat.

Without wishing to rule out the other p0581b111t1es, the
Netherlands delegatlon felt it preferable to preserve. the
title "?uropean Patent Office" for the executlve body, .and
proposed that the organlsatlon be termed the "European Paténts
Organlsatlon" '

On the bas1s of thls ch01ce, the prov1s1on des1gned to_
clarify the Coun01l S pos1tlon may now be drawn up and 1nserted
into Artlcle 4 as follows"_ ' '

: Artioled47'

"(1) This Conventlon hereby establlshes a European patents
organlsatlon, herelnafter termed "the Organlsatlon".
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.-5‘
(2) The tasks entrusted to the Organlsatlon shall be carrled-
out by: '
(i) an Administrative Council,
(ii) a European;fetent Offiee.
(3) The Enionean Petent:Office shall grant European patentsQ

The A&ministrative Council shall conduct the work of the
- European Patent Office."

Consequential zmendments

Article 30

The first paragraph may be deleted. It adds’nothing to
what already ensues ‘directly from the fact of settlng up the
1nternat10nal organlsatlon. T :

v Péragraph 2 may be deleted. Its content has been 1nserted
into Artlcle 4, paragraph 3, as proposed above..

' Article4§1
The expression "the Eurepean Patent Office” in the first

sentence should be replaced by "the-Organisatien".,_Thetu
second sentence would remain unchanged. ‘
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Article 32

The expre851on "the European Patent Office" in paragraphs
1 and 2 should be replaced by "the Organlsatlon"

Paragraph 3 should'readr

"(3) The President of the European Patent Office shall
exercise the legal capac1ty of the Organlsatlon.? '

: Article 33

FEEE The first paragraph should read:
"(1) The Organisation shall be located at ..."
Paragraph 2 would remain‘unchanged.

Article 35

- This Article should read_(amendments underlined):

A separate Protocol shall deflne the condltlons under which
the Organlsatlon, the members of the Admlnlstratlve Council,
= . the officials cof the European Patent Office and such other
persons specified in the Protocol, teking pert in the work
- - of the Organlsatlon,‘shall enjoy ... of their duties.™

_ Other Artlcles w111 have to be amended to dlstlngulsh
between the nuropean Patent Offlce proper and the Organlsatlon.
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