Europidisches

Patentamt
European
Patent Office
Office européen

des brevets

BR/GT Il/7 /70

Travaux Préparatoires EPC 1973

Comment:

The collection represents purely an internal research tool for the purpose of Directorate
Patent Law of the European Patent Office. No guarantee can be given for its
completeness or correctness. ‘

The documents produced before 1969 cannot be provided in English as this was not an
official language in the period before that date. These documents therefore are provided in
French and German.






INTER-GOVERNMENTAL CONFERENCE Brussels 21 JL¢y 1070
FOR THE SETTING UP OF A EUROPEAN |
SYSTEX FOR THE GRANT OF PATENTS - BR/GT 11/7/70

- Secretariat -~

4

WORKING DOCUMENT

Iraft Protocol
on privileges and immunities of the
Eurcpean Patent Office and other bodies
set up by the Convention establishing a
European System for the Grant of Patents

mut forward by the Chairman of Working Party I (1)

(1) An explanatory note on this draft P;o+ocol is apnended 1n - ﬂ
Anvex . » L
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FROTOCOL ON PRIVILEGES AND TMHEUNITIES OF THE
EUROFEAN PATENT OFFICE AND COTHER BODIES SET UP
BY THE CONVENTICN ESTABLISHING 4 EURQOPZAN

SYSTEX FOR THE GRANT OF PATENTS o

—

~ The Contracting States to the Convention establishing a
European System for the Grant of Patents, signed at ......... :
..... eeteteaey OD eiiiirecaseeansesaaoes.(hereinafter referred
to as "fha Conv ent10n"3 .

- Dés%rous of eflrlng the privileges and immunities
which the Lurofean Patent Office, its officials'and‘certain
caueaor;ea of perscns taklng part in its work shall enjoy in
the territory of those States, and the privileges and |
immunities which the representativ:s of the Membér States on
the Administrative Council and the members of subordinate
bodies shall enjoy, in accordance w¢th AT tlcle 55 of the
Conventlon,_

Have egresd as follows:-

Artlcle 1.

The buildings and premises of the uuropean vatent Office
shall be invioleble. o
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Article 2

"~ The archlves of the furopean Patent Offlce sball be

inviolable.

- Article 3

‘(1)-Within the scope of its official activities, fhe

European Patent Office- shall have immunity from aurlsdlctloﬂ

and

(a)

execution excent‘

to the extent that the European Patent Office shall have
expressly waived such immunity in a'pafuicular case, it

being understood that in any case of a dispute covered by
Article 23 (1) of this Protocol, and of which the value
in litigation does not exceed 100,000 French francs, and

*'thlCh cannot be settled by agreement the Luropean Patent

(v)

Offlce shall waive its immunity unless, in the opinion of
the Administrative Council the case raises a guestion of
pr1n01ple of such importance that it cannot agree to walve

that immunity;

in respect of a civil action by a third perty for damages
arising from an accident caused by a ‘motor.vehicle be-
longing to, or operated on behalf of the European Patent

'Offlce or 1n respect of a motor trafflc offence involving

'such a vehlcle-
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(¢c) in respect of an enforcement of an arbitration
award made either under Article 22 or Article 23.

(2) The European Patent Office's property and assets
wherever 51tuated shall be immune from any form of
requlsltlon, conflscatlon, expropriation and sequestration.

" (3) With regard to the official activities of the
European Patent Offlce, its property and assets shall also
be immune from any form of admiristrative or provisional
judicial constraint, except insofar as may be temporarily
necessary in connection with the prevention of, and
investigation into, accidents involvirng moter vehicles
belonging to, or operatzd on behalf of the IZuropean Patvent
Cffice. ‘

Article 4

v(ﬂ) Within the scope of dits. official activities,
the muropean Patent Office and its property and income
shall be exempt from all direct taxes.

(2) When substantial purchases which are strictly
necessary for the exercise of its official activities, andA-
Ain“the_price of which taxes or duties are -included, are made
by or on behalf of the European Patent Office, appropriate
measures shall, whenever pessible, be taken by the’Gévern-
'ments of XMemb:er Statps to reimburse to the Auropean Patent
Office or to remlt the amount of such taxes or duties.
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(3) No exemﬁ**dn -shall be accorded in respect of
duties and taxes Wthh are no more than charges for

-

public utili *y services.
. Article 5

Goods.imported or'éxported-ﬁy br on behélf of the
Suropean Patent Office and strictly necessary for the
exercise of its official activities shall, whenever’ pOSSlble,
be exempt from all customs duules and cother customs
charges except mere payments for services rendered and
from ail prohibitions and restrictions on import or

¢xport.

AT‘M.“.‘" 6

ot e

No exemptioﬁ shall bé’granted under Articles 4 and
5 in respect of goods pﬁrchased or imported for the
personal benefist of the staff members of the Turopean -
Patent Cffice. -

Article 7

(1) Gooas belong:.ng to the Luropean Patent Offlceﬁ S

ti.WhICh have been acquix ~ed under Article 4 or 1mported | i

under artlcle 5 shall not be sold or given away except v
in accordauce with conditions la;d down by the Governments -
of the States which have granted exemptions. ‘ '
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- (2) The transfer of goods énd services'within the
European Patent Cffice and strictly necessary for its
official . act1v1t1es shall ‘be exempt from charges or o
restrictions of any kind. Alternatively, the Gove:nments

of iember States shall take all apprepriate measares to
remit or reimburse the amount of such charges or to lift

.. such restrictions.

 Article 8

The circulation of publications and other information
material sent by or to the European Patent Office shall ros
be restricted in any way.

arvicle 9

The Zuropean Pétent_Office‘may.receive ancd hold any
kind of funds, currency or securities; it may dispose of
them freely for ény purpose provided for in the Convention

and hold accounts in any currency to the extent requlred '
-to meet its obllgatwons.. '

 Airticle 10

(1) Wlth rcgard to 1ts official comnunlcatlons and the
1transfer of all its documents, the European. Patent Office
shall enjoy treatment not less favourable than that . |
accorded by the Government of each Membar State to othef
international organisations.
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] (2) No censorshlp shall be applied to official
communlcatlons of the. Europ an Patent Offlce by whatever
means of communlcatlon. ' S '

~Article 11

Member States shall take all apprdpriate:measuies
to facilitate the entry, stay and departure of all staff
members of the European Patent Office.

P

Article 12,

(1) Representatives of Member States attending.
meetings cf the Administrative Council and of its
subordinate bodies shall engnv,'whlle exercising their
functions and in the course of their journeys to and
from the place of meeting, the following privileges.
and immunities: o |

(a) 1mmun1ty from arrest and detentlon, and from | .-
seizure of their personal luggage, .

(®) 1mmun1ty from= Jurlsdlctlon, even afuer the
termlnatlon of their mlsslon, in respect of acts, including
_Words spoken and WP1+ten, done by them in the exercise of
thelr functlons, - ' c :

' (c) 1nv1olab111ty for all thelr OfflClal papers and
.documents' R : : )

| (d) the right to use codes and to receive decuments
or correspondence by special courier or sealed bag;
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(e) exemptron for themselves and their spouses from
all measures restricting entry and from aliens' registration
formalities; ‘ :

(f) the same facilities in the matter of currency and
exchange control as are accorded to the representatlves of
foreign Governments on temporary official missions;

(g) the same customs facilities as regards their
personal luggage as are accorded to diplomatic agents.

(2) Privileges anddimmunities are accorded to
representatives of Member States, not for their psrsonal
advantage, but in order to snsure complete independence,
in the exercise of their functions in connection with the
European Patent Office. Consequently, & liember State has
not only the right but also the duty to waive the immunity
of 1ts representative in all cases where in the opinion
of that State, the immunity would impede the course of -
Justice and where it can be waived without preaud1c1ng the
purposes for which it was accorded.

lArticleeﬂz.

In addition to thefpriViieges and immunities provided
for in Article 14 below, the President of the European
Patent Office shall enjoy the privileges and - immunities
to which diplomatic persons of comparable rank are entitled.
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- Article 14

The staff members of the Iuropean Patent Office:

(a) shall have5”e§en after they have left the
service of the European Patent Office,” immunity from
jurisdiction in respect of acts, including words ‘written _
and spoken, done by them in the exercise of their functions;
this immunity shall not apply, however, in the case of
a motorftraffic offence committed by a2 staff member of
the European Patent Office, nor in the case of damage

v
21Ty

caused by a motor vehicle belonging to or driven by - £,
a staff member; '

(b) shall be exempt from all obllgatlons in respect
“of mllltary service; '

(c) shell enjoy anlolablllty for all their offlclal
papers and documents; o

(a) shall enjoy the seme facilities aS'regardsfexempt—
jon from all measures restrictiﬁg immigration andog0verning
aliens' registration as.are normally accorded to staff
members of 1nternatlona1 organlsatlons, and members of S

o,

their families formlng part of thelr households shall
enaoy the same fa0111t1es~' ‘

(e) shall enﬂoy the same privileges in respect “of.
exchange segulatlons as are normally accorded to - the staff
members of 1nternatlona1 organlsatlons, '

() shallvenjoy the same fa0111t1es as to repatrlatlon
as diplomatic agents in time of 1nternatlona1 CrlSlS, :and
the members of their family forming part of the;r houSeholdsf
shall enjoy the same facilities; - ' e
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(g) shall have the right to import duty-free their .
furniture and,personalieffectsoat the'time'of first taking
up their post in the Stete concerned and the right on the
termination of their functions in that State to export free
of duty their funlture and personal effects, subject, in
both cases, to the condltlons cons1dered necessary by the_
Government of the State where the rlght 1s eyerclsed.

article 15

| Persons other than those‘referred to in Article 14 of
this Protocol shall, in the exercise of their functions in
connection with the European Pateat Office or in carrying _
out mlss1ons for the Turopean Patent Offlce, in their capac*ty
as experts, enjoy the following privileges and 1muunrt1es,
to the extent that they are necessary for the carrylng out'
of their functlons, including during Jjourneys made in _t )
carrying out their functlons and in the course. of such m1ss1ons'

(2) immunity from jurisdiction in respect of acts done
by them in the excr01sc'of thelr functions, 1nclud1ng Words
ertten or spoken, except in the case of a motor trafflc
offence committed by an expert or in the case’ of darage L
caused by 2 motor vehicle belonglng to or driven by hlmgf
experts shall continue to enjoy this immunity after they -
have ceased to be'employed_by the“European_Patent'Office.
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(b) 1nV1olab111ty for all’ thelr offr01al papers and
documents, '

- (c) the same fa0111t1es as regards monetary and
"eyohange rogulatlons and as regards their personal luggage
- as are’ accorded to the orf1c1als of foreign Governments
on temporary official missions.

Article 16

_(1)‘Subjsct to the conditions and following the
procedure laid down by the Administrative Council, within
a period of one"yoar from the date of the entryvinto forcé
of the Conventicn, the President and the staff membars
of the European Patent Office shall be subject to a tax,
for the benefit of the European Patent Office on salaries
' and emoluments psid by the latter. From the date on which
this tax is applied such salaries and zmoluments shall
be exenpt from natlonal income tax; but the member otates
shall reualn the right to tzke these Salarles and .
emoluuents 1nto accouqt for the purpose 01 asse551ng the
amount of taxati-n to be applled to 1ncome from other
souroes. ‘

(2) The provisions of paragraph (ﬁ) of this Article
- shall nect apply to-pensions and anruities paid by the
European“Patent Office to its former Presidents and
staff members. o ' '
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'._Article 17

The Admlnlstratlve Council shall oe01de the

‘ categcrlea of staff nembers to Whom ‘the prov151ons of
Article 14,.in whole or in part, and Article 16 shall
-appiy and the categories‘df experts to whom the provisions
of Article 15 shall apply. The names, titles and
addresses of the staff membirs and experts included

in such categories shall be communicated from time to -
time to the Governments of Contracting States to the
Convention.

Article 18
The European Patent Office, its President and 1its
staff members shall be exeﬂgt from all compulsory
ontr1bu+1ons to national social security schemes, subaect

to the agreements made with the kiember States in
~accordance with the provisions of Article 26. .

 Article 19

(1) The privileges and immurnities provided for in
this Protocol shall not be designed to give to the
- President, staff members and experts of ‘the European
Patent Office personal advantége. They shall be provided
solely to ensure, in all cirCumstances, the unimpeded
J‘.‘unctlom.n'r of the uuropean Patent Office and the-
;complete 1ndependence of th° persons to whom thoy are

accorded.
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_(2).The President of the Europesn Patent Office
'shall have the right ard the duty to waive such imnunity
where he considers that such immunity prevents the
normal course of justicé and that it is possible to dispense
with such immunity without prejudicing the interests
of-thé-European'Patent Office. As regsrds the President,
the Administrative Council shall be empowered to waive such
immunity. ’ o | o

Amticle 20

(1) The European Patent Office shall co-operate
2t all times with.the coupetent authorities of Member
States in order toc facilitate the proper aduinistration
cf Justice, to ensure the observance of pclice regulations
and regulations concerning public health, labour
inspection or other similar national legislation, and to
prévent any atuse of the privileges, immunities and
facilities provided for in this Protocol.

(2) The procedure of co-operation menticned in the

Yo
|... 3
@
[E]
@
o]
ct
(¢
H

<

foregoing paragraph may be laid down in the com
agreements referred to in Article 26. '

- Article 21

_ ' No Member State is obliged to accord the privileges
and immunities referred to in Articles 12, 13, 14 (b)),
(e) and (&) and 15 (¢) to its own nationals.
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Article 22

(1) The European Patent O”flce qhall be requ1¢ed in
- all written contracts into Whlch it enters othvr than
those concluded in accordance with staff regulations to

" insert an arbitraticn clause or to conclude. a special

agreement in writing whereby any disputes arising out of

the interpretation or execution of the contract may at the
request of either party-be submitted to_privaté~arbitration.
Such arbitration clause or agreement shall specify.thé law
applicable and the country where the arbitrators shall»Sit.
The procedure of the arbitration shall be that of that
country. .

(2) The enforcement of the award of such arbitration
shall be governed by the rules in force in the State in

which it is to be executed.

Article 23

(1 ) Any mcmbcr State may submlt to an 1nternatlonal
Arbltratlon Tribunal any dlspute '

(a) arising out of damage caused by_the‘Européan
Patent Office; | |

. (b) involving any other non—contréctual résponsibility
of the Europcan Patent Office; '
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(c) involving the President, a staff member or
expert of the European Patent Office -and in which the
person concerned can clalm 1mmun1ty from Jurlsdlctlon under
Articles 13, 14 (2) or 15 (a), if this 1mmun1ty is not -
-Walvec in accordanee with the provisions of Article 19,
In such ‘disputes where the claim for immunity from
‘jurisdiction arises under Article 14 (a) or 15 (a), thHe
_respon81b111ty of the EurOﬂean ‘Patent Office shall, in
such arbluratlon, be substltuted for that of the individuals
conce rned. ' ' '

(2) If a iember State intends to submit & dispute o ¢,
arbitraticn it shall notify the Chairman of the Administra-
_tive Council who shell for*hw1th ¢nfo rm each hember State
of _such not’flcatlon

(3) The procedure laid doéwn in paragraph (1) of this
Article shall not apply to disputes between the Zuropean
Patent Office and the‘Presiéent, its staff members or
experts in respect ef thelr conditions of service.

(4) No appeal shalllie 2gainst the award of the '™
Arbitrationd Tribunal, which shall be-final; it shall be
binding on the parties. In case of dispute concerning . O
the import or scope of the award, it shall‘be'incumbent"
_upon the Lrbitration Trlbunal to 1nterpret 1t on request
by either party. ' ' - ‘
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Artlcle 24 »
(1) The Arbitration Tribunal referred to in Article
23 shall consist of three members, one.arbitrator nominated
by the State, or States, party to the arbitration, one"

arbpitrator nominated by the Administrative Council apd a
third arbitrator who shall be the chalrman, nominated by
the said two arbitrators.

(2) The arbitrators shall be nominated from a panel
comprising no more +than six arbitrators appointed by each
Member State and six arbitrators appointed by the Administra-

tion Council.

(3) If, within three months from the date of the .
notification referred to in Article 23 (2), either party
fails to make the nomination referred to in paragraph (1)
of this Article, the choice of the arbitrator shall, on
request of the other party, be made by the President of the
International Court of Justice from the persons included -
in the said panel. This shall also apply, when so requested
by either party, if within one month from the date of '
appointment of the second arbitrator, the flrst two arb*trators
are unable to agree on the nomlnatlon of the third arbitrator.
However, & national of the State dpplylng for arbLtratlon}may
not be chosen to fill the post of the arbltrutor Whose N
ap901ntment devolves on the Administrative Council nor maJ a
person included in the panel and appointed by the Administrative
Council ke chosen to fh;L.thempost of an*arbitrafor;WhOSQ
appointment devolves on the State which is the claimant.
Nor may a person of either of these categories'be'chosenvas

"Chairman of the,Tribunal:_'

(4) The Administrative Council shall establish the
procédure to be followed in the Arbitration Tribunal.
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.uArti¢1e‘2§

Within one year from the date of entry into force of .
the Conventlon, the Admlnlstratlve Council shall make sultable
provision for the satisfactory sectlement of dlsputes
arising between the Eu‘opean Patent Offmce ‘and its . _
President, staff members or experts in respect of thelr
conditions of service. _ -

Article 26

The  suropean Patent Office may, on a decision of the
Admlnlstrat1"° Council, conclude with cne or mdré Member
“e*es conplementary agreements £0 Clve effect to the -
provisions of this Protocel as regards such State or btates
and other arrangements to ensure the efficient functioning
of the numopean Patent Office and the safeguardlnv of luS

interests.

“Article 27

(1) The Admlnlstratlve Coun01l may “ecommend amend-
ments to this rotocol to nember qt_ates. Any Member State
Vhich-Wishes'fo prepose an'amendment':shall notify the .
Chairman of the Admlnlstratlve ‘Council- therecf. The T
Chairman of the Admlnlstratlve Counc11 shall. 1nform all
liember States of any amendment so notlfled at least three
months before such amendment 1s to be dlscussed by the

T

Adm 1nlstrdt1ve Coun01l.
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(2) Any amendment recommended by the Adrministrative
Council shall require acceptance in writing. Such amendment
shall come 1nto force thirty days after the Government of
chececen ce et eee s shall have received notlflcatlon of
acceptance from all Member States. The Government of
Ceeeecoaaas «eee.. shall inform all Member States of the
date of entry into force of any such amendment.

Article 28

Any dispute between two or more Contracting States,
or forme ly Contractlng States, to the Conventicn, or betwcen
ons or more of them and the European Patent Office conceraing
the interpretation or the application of this Protocol shall
be settled in accordance with the prov131ons of Article (1)
of the Convention.

Article 29

(1) This Protocol shall be open for signeture until
(the date to be inserted should allow for signature during a
period of six months folloWing the cornclusion of the Conven-
-~ tion) by the States which have:signed_the Convention or
acceded to it. B - o -

(2) This Protocol shall be subject to ratification or
approval. The instruments of ratificdation or approval shall .
be deposited with the Government O0f eeecececocnne.
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Article 30 -

(1) As from /The date to be inserted should be the |
day immediately following the end of the period providéd
for in Article 29 (1)7 any Member State not 51gnatory to -
this Protocol may accede to it. ' ' -

(2) Instruments of accesSion shall be deposited in
the archives of the Government of .......c.cccv.e '

Article 31

(1) This Proto\ol shell eanter into force when
1ﬂsuruments of r=t1f;catlon approval or accession have
been deposited on behalf of six lember States, in whose
territory the number of patent applications filed in
1968 amounted to a total .of 115,000 for all these six
States. | h

(2) For any State which deposits its instrument of
ratifica?ion,'apprOVal‘or accession after the entrY;intQ
force of this Protocol in accordaﬂde_with»paragréphf ’
(1) of this Article, this Protocol shallventer into
force cn the date of the deposit of such-instrument,

"
Ty

Lrticle 32

TheiGovernment 0f eeeveiecscaasss.. shall notify'all
States which have s1gned this Protocol or which have
acceded to it, and also the Chairman of the Admlnlatratlve
Counc11 of signatures made in accordance with Article
~¢9 '1), of the deposit of each instrument o_L rat*flcatlon,
approval or accession and of the entry 1nto lorcp of’ thls
Protocol. '
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Article 23

(1) This Protocol shall remain in force until. the.
expiry of the Convention. '

(2) Denunciabtion of the Convention by any Member
State in accordance with the provisions of Article h {(2)
of thre Conventicn, shall imply denunciation by that 4
State of this Protocol.

In witness whereof, the Pienipotentiaries designated
to this end after presentaticn of their full powers,
found in good and due form, have appended their signdatures
to this Protocol. -

Done at oooooooooo ..bn_..-....'(......
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EXPLANATCRY NOTE ON THE PROTCCCL ON
PRIVILEGTS AND LGUNITIES OF THE EUROPEAN PATENT OFFICE
AND OTHE: BCDIES SET UP BY THE CONVENTICN ESTABLISIHING
: 4 EUROPEAN SYSTEK FOR THE CGRANT OF PATENTS

The Protocol dn'privileges and immunities put forward
by the Chairman of Working Farty II is based, save for a
- few essential amendments, cn the Protocol on privileges and
immunities of the European Launcher Development Orgenisation,
signed at London on 29 June 1964.

The replies made by the governments of various Member
States of the Council of Euro?e prior to the work of the
sub-Comnmittee of the European Committee on Legal Cd—operation
of the Council of Europe showed that the relevant protocols
of ELDO ané ESRO should be taxen as mcodels on waich to base
further protocols of a similer nature,'with the necessary
emendments for each case. |
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