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set up.by the Convention establishing a
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put forward by the Chairman of Working Party II (1)
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(1) An explanatory note on this draft Protocol is append~~ in
Annex .
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FROTOCOL ON PRIVILEGES AND It~ili~ITIESOF THE
EUROPEAN PATENT OFFICE AlID O~h~R BODIES 8Ef UP

BY THE CO~\ffiNTIONESTABLISHING A EUROPEAN
SYSTEM FOR THE GP~TOF PATENTS

The"Contracting States to the Convention establishing a
European System for the Grant of Patents,.,signed at .•....,•.•
.........'.•.., on •...........••.•..•••• ~(hereinafter referred
to as "the Con":..rention");

, Desirous of defining the p~ivileges and immQ~ities
phicn the European Patent Office, its officials and certain
categorles of persens taking part in its work shall enjoy in
the territory of those States, and the privileges and
immunities which the representativ~s of the ~ember States on
the Administrative Council and the members of subordinate
bodies shall enjoy, in accordance with ~rticle 35 of the
Convention ;.

Have agreed as follows:-

ArtiCle 1

The buildings and preJ!lisesof the European Fatent Office
shall be inviolable.
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Article 2

The archives of the European Patent Office s~allbe
inviolable.

Article 3

(1) Within the scope of its official activities, the. . . .

European Patent Officeshall.have immunity from jurisdiction
and execution except:

(a) to the extent that the European Patent Office shall have
expressly waived such immunity in a particular case, it
being understood that in any case of a dispute covered by
Article 23 (1) of this Protocol, and of which the value
in litigation does not exceed 100,000 French francs, ,and

.,.which cannot be settled by agreement, the European Patent
Office shall waive its immunity unless, in the opinion of
the Administrative COQncil the case raises a question of .
principle of such importance that it cannot agree to waive
that immunity;

..(b) in respect efa civil action by a third party for damages
arising from an accident caused by a 'motor vehicle be-
longing to, or operated on behalf of the European Patent
Office or in respect of a motor traffic offence involving
such a vehi cle;

~..~..
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(0) in respect of an enforcement of an arbitration
award made either under Article 22 or Article 23.

(2) The Europ~an Patent Office's property and assets
wherever situated shall be immune from any form of
requisition, confiscation, expropriation and sequestration.

(3) With regard to the official activities of the
European Patent Office, its property and assets shall also
be immune from any form of administrative or provisional
judicial constraint, except insofar as may be temporarily
necessary in connection with the prevention of, and
investigation into, accidents involviLg moter vehicles
belonging to, or operat8d on behalf of the European Patent
Office.

Article 4

(1) Within the scope of -its-official activities,
the European Patent Office and its property and income
shall be exempt from all direct taxes.

(2) ~Vhen substantial purchases which are strictly
necessary for the exercise of its official activities, and
in the price 0; which taxes or duties are included, are made
by or on behalf of the European Patent Office, appropriate
measures shall, whenever possible, be taken by the Govern-
ments of 1\le::b2r States to reimburse to the European Patent
Office or to remit the amount of such taxes or duties.
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(3) No exempt'tonshall be accorded in respect of
duties and taxes which are no 'more than charges for
public utili'tyserv.ices.

Article 5

Good$ imported or exported by or on behalf of the
European Patent Office and strictly necessary for the
." .. .;.. .

exercise of its official activities shall, whenever'possible,
be exempt from all customs duties and other customs
charges except mere payments for services rendered and
from all prohibitions and restricti'ons on import or
export ..

A:rti c.l A 6

No exemption shall be granted under Articles 4 and
5 in ~espect of goods purchased or imported for the
personal beneii ~ ~f the s'taffmembers' of the European'
Patent Office.

Article 'Z

(1) Goods belong".ng.to the European Patent Office'
. '. ,

which.hav,e:been acquL ....ed under Article 4-'or impor-t;ed
under 1trticle 5 shall' not be sold 9r .given away' except
in accorda::1.ceWith c:>nditionslaid down by the "Governments'
of the States which have granted exemptions.
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(2) The transfer of goods and services within the
European Patent Office and strictly necessary for its
official activities shall be exempt from. charges or.
restrictions of any kind. Alternatively, the Governments
of MembGr States shall take all appropriate measures to
remit or reimburse the amount of such charges or to lift
such restrictions.

Article 8

The circulation of publications and other information
material sent by or to the European Patent Office shall ~0t
be restricted in any way.

Article 9

The European Patent Office may receive and hold any
kind of funds, currency or securities; it may ,dispose of
them freely for any purpose provided for in the Conventio~
and hold accounts in any currency to the extent required
to meet i-ts obli.gations.

Article 10

(1) With regard to its official comnunications' and the
transfer of all its documents, the European Patent Office
shall enjoy treatment not less favourable than that
accorded by the Government of 'each Member State to other
international organisations.
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,(2) ,No censorship shall be applied t~ official
communi~ations of the,Eu~op~an Patent Office by whatever
means of'commun:ication. . ,

--Article 11

Member States shall take all appr6priate.'ID:easures
to fac~litate the entry, stay and departure of all staff
members of the European Paten~ Office.-..• ~ . -_ ... - .

Article 12

(1) Representatives of Member States attending
meetings CI the Administrative Council and of its
subordinate bodies shall enj.cy, while exercising their
functions and in the co'urse'of''their journeys to and
from the place of m$eting, the following privileges.
and ir!JlJ.unitie s:"

:(a) immunity from. arrest and detention,' and J;r:-on:t.
seizure of their personal' luggage;"

(b) immunity from'.~jur3:-sdiction,even aft.er the
termination .of their t:15,:ssion,in respect of acts, including
word~ spok~n:and written, d-oneby them in the exercise of
their functions;

.(c) inviolability for all their official papers and,
documents;

(d) the right to use codes and to receive documents
or correspondence by special courier or sealed bag;
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(e) exemption for themselves and their spouses from
all measures restricting entry and from aliens' registration
formalities;

(f) the same facilities in the matter of currency and
exchange cqntrol as are accC?r.qedto the representatives of
foreign Governments on temporary official missions;

(g) the same customs facilities as regards thefr
personal luggage as are accorded to diplomatic agents.

(2) Privileges and immunities are accorded to
representatives of Member States, not for their personal
advantage~ but in order to 8nsure complete independence,
in the exercise of their functions in connection with the
European Patent Office. Conseque~tly, a Member State has
not only the right but also the duty to waive the immunity
of its representative in all cases where in the opinion
of that State, the immunity would impede the course of .
justice and where it can be waived without prejudicing the
purposes for which it was accorded.

Article 13

In addition to the privileges and immunities provided
for ih Article 14 below, the President of the European
Pate~t Office shall enjoy the privileges and immunities
to.which diplomatic persons of comparable rank are entitled.

. .
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Article 14-

The staff members of the European Patent Office:

(a) shall have, 'even after they have-left the
servi-ce of. the European Patent Office,. immuni ty from
jurisdiction in ~espect of acts, including words written
and spoken, done by them in the exercise of their functions;
this immunity shall not apply, however, in the case of
a motor traffic offence committed by a staff member of
the European Patent Office, nor in the case of damage
caused" by a motor vehicle belonging to or driven by
a sts.ff Il!ember;

. (b) shall be exempt from all obligations in respect
'of military service;

(c) shall enjoy inviolability for all their official
papers and documents;

Cd) shall enjoy the seme facilities as regards'exempt-
ion from all measures restricting immigration and governing,

aliens t registration as."are normally accorded to ..staff'
members of international organisations, and members of
their families forming part of their households shall
enjoy the. same facilitIes;

.(e) shall enjoy the same privileges in resp~ct-of.
exchange regulations as are normally accorded to 'the staff
members of international organisations,

(f) shall enjoy the same facilities as to repatriation
as diplomatic agents in time of international crisis~\'and
the m.embers "of their family forming part of their householo.s
shall enjoy the same facilities;
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(g) shall have the right to import duty-free their-
furniture and.personal effects at the time of first taking
up their post in the State concerned and the right on the
termination of their functions in that State to export free

. -of duty their funiture and personal effects, .subject, in
. . . ..both cases, to the .conditions .considered.necessary by the

Government of the State where the right is exercised.
, .. , '

Article 15

Persons other than those referred to in Article 14 of
this Protocol shall, in the exercise of their functions in
connection with the European Patent Office or in carrying
out missions. for the =uropean Patent Office, in their capacity
as experts, enjoy the following privilege sand imm.unities,
to the extent that they are necessary for thecar.ryingout
of their functions, including during journeys m~dein
carrying out their functions and in the course of such missions:

(a) im8unity from jurisdiction in respect of acts done
by them in the exercise of their functions, including words
written or spoken, except in.the case of a motor traffic
offence committed by an expert or in the case of damage
caused by a motor vehicle bel6~ging to or driven by him;
experts shall continue-to enjoy this immunity after they
have ceased to be employed by the ..European Patent Office.
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(b) inviolability for all their official papers and
docU;IDents;

(6) the same facilities as regards monetarY and'
exchange. regulations and asreg~rds their personal luggage

•. . ~
.as are accorded to the officials of foreign Governments

on temporary official missions.

Article 16

(1) Subject to the conditions and following the
procedure laid down by ~he Administrative Council, W1thin
a period. of oneyoar from tbedate of the entry into force
of the Convention, the President and the staff members
of the European Patent Office shali be subject to a tax,

. . . .
for the benefit of the European Patent Office on salaries
and emoluments paid by the latter. From. the date on which
this tax is .applied such sala~ies and 3!!10lumentsshall
be exempt ~~om national income tax; but the Member states
shall retain the right to take these salaries and~ . . . . - .' .

emoluments into account for the purpose of a.ssessing the
.' . . . .. . '.

amount of taxatirn to be applied-to income from other
sources.

(2) The provisions of parag~aph (1) of this Article
shall net-apply to pensions and annuities paid by the
European Patent Office to its former,Presidents and
staff members.
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Arti ~l..e17

The Administrative Council shall d.ecide the
categories of staff members to whom-the proVisions of
Artic~~ 14~.in whole or in part, and Article 16 shall
apply and the categories of experts to whom the provisions
of Article 15 shall apply. The names, titles and
addresses of the staff memb:::rsand experts included
in such categories shall be communicated from time to
time to the Governments of Contracting States to the
Convention.

Article 18
_.r~""_._"'''- __ -'''-

The European Patent Office, its President and its
staff members shall be exenpt from all cOffipulsory
contributions to national social security schemes, subject
to the agreements made with the Member States in
accordance with the provisions of Article 26.

Article 12

(1) The privileges and inmunities provided for in
this Protocol shall not be des:i;.gned.to give to the
President, staff members and experts of the European
Patent Office personal advantage. They shall be provided
solely to ensure,. in all circU!Il.stances.,the unimpeded
functioning of the European Patent Office and the' .
.'complete independence of th:~persons to whom they are
accorded.
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_(2) The President of the European Patent Office
shall have the right and.the duty to waive such i~unity
where he considers that such immunity prevents the
normal course of justice and that it is possible to dispense
with such immunity without prejudicing the interests
of the. European Patent Office. As regards the Presic.ent,
the Administrative Council shall be empowered to waive such
immunity.

..4.~t~_cle 20~~.•._ •....•.~--
(1) The European Patent Office shall co-operate

at all times with. the competent authorities of ~;lemb<:r
States in order to facilitate the proper a<im.inis-i;ration
of justice, to ensure the observance of pol~cer~gulations
and regulations concerning public health, labour
inspection or other similar national legislation, and to
prevent any abuse of the privileges~ immunities and
facilities provided for in this Protocol.

(2) The procedure of co-operation mentioned in the
foregoing paragraph may be laid down in the complementary
agreements referred to in Article 26.

Article 21

No Member State is obliged to accord the privileges
and imrriunitiesreferred to in Articles 12, 13, 14 (b),
(e) and (g) and 15 (c) to its own nationals~
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Article 22

(1) The European Patent Office shall be required in
all written contracts into which it enters other than
those concluded in accordance with staff regulations to
insert an arbitration clause or to conclude a special.
agreement in writing whereby any disputes arising out of
the .interpretation or execution of the contract may at the
request of either party be submitted to private arbitration.
Such arbitration clause or agreement shall specify the law
applicable and the country where the arbitrators sballsit.
The procedure of the arbitration shall be that.of that
country.

(2) The enforcement of the award of such arbitration
shall be governed by the rules in force in the State in
which it is to be executed~

Article 23

(1) Any Member State may submit to an international
Arbitration Tribunal any dispute:

(a) arising out of damage caused by the European
Patent Office;

. (b) involving any other non-contractual responsibility
of the European Patent Office;
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(c) involving the'-President, a staff member or
expert of the European Pate~t Office and in which the
person concerned' can claim .iI!lI!lunity from jurisdiction under
Articles 13, 14'(a) or 15 (a), if this immunity is not ....
wai vee. in accordance with the provisions of Article 1.9•.
In such "disputes where .the claim for immunity from
jurisdiction ari~es under Arti~le 14 (a) or 15 (a), the
responsibility of the European Patent Office shall, in
such arbitration, be substituted for that of the individuals
concerned.

(2) If a Member State intends to submit a dispute to
arbitraticn it sn&ll notify the Ghairman of the AQcinistra-
tive Council who shall forthwith inform each Member State
of.such notification.

(3) The procedure laid down in paragraph (1)'of this
Article shall not apply to disputes between the European
Patent Office and the President, its staff members or
0xperts in reppect of their conditions of service.

(4) No appeal shall lie against the award" of the":....
Arbitration: Tribunal, which shall be final; it shall be
binding on the parties. In case of dispute conc'erning
the import or scope of the award, it shall beihcumbent
upon the _L:.rbitra tion Tribunal to interpret it on request
by either party •

.-r
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.Article 24
(1) The Arbitration Tribunal referred to in Article

23 shali consist of thre.emembers, onearbi trator nominated
by the State, or States, party to the arbitration, one'
arbitrator nominated by the Administrative Council and a
third arbitrator who shall be the chairman, nominated by
the said two arbitrators.

(2) The arbitrators shall be nominated from a panel
comprising no more than six arbitrators appointed by each
Member State and six arbitrators appointed by the Administra-
tio:!.Council.

(3) If, within three months from the date of the
notification referred to in Article 23 (2), either party
fails to make the nomination referred to in paragraph (1)
of this Article, the choice of the arbitrator shall, on
request of the other party, be made by the President of the
International Court of Justice from the persons included
in the said panel. This shall also apply, when so requested
by either party, if within one month from the date Qf
~ppointment of the second arbitrator, the first two arb:ttrators
are ~~able to agree on the nomination of the third arbitrator.
However, a national. of the State applying for arbitration may
not be chosen to fill the post of the arbitrtitor whose
ap~ointment devolves on the Administrative Council nor maya
person included in the panel and appointed by the Administrative
Council ~~; chosen to fi:J.:~.th~.pos t of an arhi trator..;wbose
appointment devolves on the State which is the claimant.
Nor maya person of either of these categories be chosen as

,'Chairman of the Tribunal.

(4) The Administrative Council shall establish the
procedure to be followed in the Arbitration Tribunal.
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Article 22

Within one year from the date of entry into f9rce of ..
the Convention, the .A.dministrative COuD.cilshall~makesui table
provision for th~__}).:?-tisf~<?torysettlement of disputes
arising between the European Patent Office and its
President., staff members or experts in respect of their
conditions of service.

Article 26
..

The European Patent Offi.:e I!I.ay, on a decision of the
Administrative COU!lcil, conclude with one or more Memb~r.. ,;. .'. .
St;c~teB conplementary agreements to give effect to the .'
provisions of this Protocol as regards such State or States
and other arrangements to ensure the efficientf'unctioning
of the Zuropean Patent Office and the safeguarding of its
interests.

Article 27

(1) The Administrative Council may recommend amend-.
ments to this ;rotocol to :vIemberStates •..Any MemberStat~,
which wishes to propose an amendment' shall.notify.the
Chairman-of the Administrative Council thereof. Tne
Chairman of the Administrative Council shall inform all
Member States of any amendni'ent-s6 'notit'iedat -least three'
months before' such amendment is to be discussed by the
Administr~tive Council.
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(2) Any amendment recommended by the Administrative
CO'.Jncilshall require acceptance in writing. Such amendment
shall come into force thirty days after the Government of
.~•.....•......... shall have received notification of
acceptance from all Member States. The Government of
••..•.••.•..•.•••• shall inform a"llMember States of the
date of entry into force of any such amendment.

Article 28

Any dispute between two or more Contracting States,
or formerly Contracting States, to the Convention, or between.

:_,.~ ' ..
ons or more of them and the Europefu~ Patent Office conCGr~inb
the interpretation or the application of this Protocol shall
be settled in accordance with the provisions of Article (1)
of the Convention.

Article 29

(1) This Protocol shall be open for signature until
(~he date to be inserted should allow for signature daring a
period of six months following the conclusion of the Conven-
tio~) by the States which have signed the Convention or
acceded to it.

(2) This Protocol shall be subject to ratification or
approval. The instruments of ratification or approval shall
be deposited with the Government of ••••••.• 0 •••••
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Article 20

(1) As 'from {Ehe date to be inserted should,be the
day immediately following the end of the p.eriod provided
for in Article 29 (127 any Member State not signatory to

.. '

this Protocol may-accede to it.

(2) Instruments of accession shall be deposited in
the archives of the Government of •.•......••.....

Article 31

, (1),This Prot?col sha.ll enter into ,force when,
, .instruments of ratification, approval or acce'ssion have
been d.eposited on behalf of six Member States, in whose
territory the number of patent applications filed in
1968 amounted to a total,of '115,000 for all these six
States.

(2) For any State which deposits its instrument of
ratif{ca~ion,.appr6val or accession after th~ entry.int~
force of this Protocol in accordance with paragraph,"
(1) of this Article, this Protocol shall enter into
force on the date of the deposit of such instrument.

Article 32

The Government of •.•••••••.••••.•• shall notify all
States which have signed this Protocol or which have
acceded to it, and ai~o the Chairman of the Administrative
Council, 6f signatures made in accordance with Article
29 (1), of the deposit of each instrument of.ratification,
approval or accession and of the entry into fore!:.!of this
Protocol.

...'
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~~icle 22

(1) This Protocol shall remain in force until. the
expiry of the Convention.

(2) Denunciation of the Convention by any J21ember
State in accordance with the provisions of Article h (2)
of the Conventicn, shall imply denunciation by that
State of this Protocol.

In witness whereof, the Plenipotentiaries designated
to this end after presentation of their full powers,
found in good and due form, have appended the.irsigna.tures
to this Protocol.

Done at on .
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ANNEX

EXPLANATORY NOTE ON THE PROTOCOL ON
PRIVlLEG-"2.:~AND LE{lUNITIES OF THE EUROPEAN PATENT OFFICE
AND OTHE~ BODIES SET D~ BY THE CONVa~TICN ESTABLISHING

~ EUROPEAN SYSTEM FOR THE GR~NTOF PATENTS

The Protocol on privileges and immunities put forward
by the Chairman of Working Farty II is based, save for a
few essential amendments, cn the Protocol on privileges and
immunities of the European Launcher Development Organisation,
signed at London on 29 June 1964.

The replies made by the goverl~ents of various Member
States of the Council of Euro-pe prior to the work of the
sub-Committee of the European Co~ittee on Legal Co-operation
of the Council of Europe sho','icQthat the relevant protocols
of ELDG arJ.d ES:20 should be tc"i:;';:en as models on which to base
furtber p~otocols of a simila~ nature, with the necessary
amendments for each case.
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