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INTER-GOVERNMENTAL CONFERENCE Brussels, 4th October 1971
FOR. THE SETTING UP OF 4 EUROPEAN
SYSTEM FOR THE GRANT OF PATENTS BR/GT 11/18/71

- Secretarlat -

The United EKingdom delegation, under cover of a letter
dated 23 September 1971, sent a note to the Secretariat
concerning the draft Protocol on privileges and immunities.
This note which is annexed hereto, has been dlstrlbuted for
discussion at the next meeting of Working Party II, to be
held from 29 November to % December 1971. '
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ANNEI

NOTE FROM THE UNITED KINGDOM DELEGATION
‘ ON THE DRAFT PROTOCOL

. The United Kingdom delegation welcomes the opportunity
to participate in the work of Working Party II to bring the
provisions of the draft Protocol more into line with the deci-.
sion of the Conference in April that "the Iuropean Patent
Office should have the same baslc privileges and immunities
as those generally'accepted“for international organisations”
(para 150 of the minutes BR/125/71).

ticle 35 of the draft Convention indicates that the

| Protocol is to define the immunities and privileges which

are necessary for the European Patent Office and its staff

to carry out their tasks. We believe that the States negotia-
ting the present Convention accept the Explanatory Report of
the Comnittee on Legal Co-operation annexed to Resolution A
(69)29, adopted by the.Committee'of Hinisters of the Council
of Burope on 26 September 1969;'In our view, therefore, the
intention must. be to take *nto'account the several conside-
rations (partlcularly conclusions 2 and 3) set out in this
Report when g1v1ng effect to the prlnc1ple of nexessity
emmciated in Artlcle 35, Accordingly, we interpret the
~decision of the Conference as meaning that the European
Patent OIflce is to have only these pr¢v1le6es arid immunitics
accorded to strlctly comparable . international organlsatlons
which are necessary to enable the Office and i%s staff to
exer01se thelr functlons._ﬁ

On this ba31s, the‘Unlted Klngdom delegatlon wishes to
nmake the following comments on the dra:t Protocol:
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1. We doubt whether Article 1 is necessary. As we see if,
there is nothing political or secret in the work of the
European Patent Office which can be said to require the
inviolability of its buildings and premises. It also sppears
gifficult to justify exdluding the police'and other
authorities, Since the general public is to have access to
the Office. . '

2. As noted by the Con;ere ce (para 153 of the mlnuteu)
there is at present a conlllct between Artlcle 3, 22 ang 23
of the draft Protocol and Article 40 of the draft Convention
which needs to be removed, In_our‘opinion'Arficle 3, paragraph 1,
goes too far in thaf it grants legal,immunity with only +two
real exceptions. As we see it, the European ?atent Office
should be subject to control by theACourts,in'respect of
treaches in any contract it enters ihto or in respect of
other wrongful acts which have no connection with its tasks
'(eg damage resulting to persons from negiigent maintenance
of the EPC building). Furthermore, wé do not think that‘the
withholding of immunity in such cases would 1n any case
interfere with the normal fun0ulon1ng of the Office in |
carrying out the task defined in Article 4 of the Conventlon,

. On ©The other hand, we would think it 1s probably necessarj
for the Office to be immune in respect of acts done in the
gxercise of its.function'of'granting patents. If Artiéle.3,
parag“a;h 1, of the Protocol were limited in'this way ,
Article 22 could also be deleted and ArtlcTG 40 of the
Convention could then be so worded as to make it appllcabTe
to those cases in which the European Pauenu Offlce elther has
no 1mman1ty or has wulved its. 1mmun1ty.
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3.

-3 -

We think that the representatives of a State should. nbt;
" in respect of immunity, be treated differently from the
. President of the Offlce, its staff and experts. Accordlngly

we suggest the addltlon to Artlcle 12(1)(b) of the following:

"The immunity shall not apply, however;zin the case of
a motor traffic offence commitied by a representative,
noxr in the case of damage caused by a motor Vvehicle
belonglng to. or drlven by hlm" ‘

We cantlnue to have doubts as to The gustlflcatlon for
the Tiscal and other flnanc1al privileges which are the
SubJer of Articles.4-7, 9, 12(1)(g), 13, 14(e) and (g)

end 15(c) of the draft Protocol and are asparently to be
included in Article 16 ‘

The. Euerean Patent Office will not be a body‘rendering _

services for Governments by exercising political or
econonic functions; on the contrary, it will be deal_‘.n5 w1th
private persons and firms seeking mohop071es and w1ll be
ger*ormlng a purely licensing role. Moreover, ‘once - the steady
state period has been reached, the Office will not be -
supnorted financially by Governments, its revenue w1ll derive

- from fees paid bty applicants and patentees and thls may vell.

exceed the operational costs. In these c1rcumstances, ‘we

find it difficult to equate the Office with the traditional

Lwnd of lntergovernmental organlsatlon to ‘which *t is i
custonary to grant finencial privileges. As accepted by the‘
Turopean Committee on Legal CJ—Operatlon the ma;n reason
for according such pr1v1leges is to av01d one State reaplﬁg‘
2 benefit from the contrlbutlons made 40 the organlsatlon
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vy other States., However, this will not apply to the
European Patent Office. The grant of financial privileges

to the Office and its staff WQuld have the effect of
subsidising applicants and patentees - many of them from
countries outside Europe - out of taxpayers money, and it is
of impoftande that such a grant can properly be:justified

to public opinion.

These are the principal reasons for our doubts concer-
ning the fiscal provisions mentioned above and we would

welcome a discussion of these matters.

5e As regards Article 29, we have some doubt whether tTwo
tates can be regarded as sufficient to bring the Protocol
into force. In’any'event, we Feel that'one_of the States
should be the State where the Office is localed,’

6. Pinzlly, we may nmention that we have a few other points,
reinly of a drafting nature. These will be vresented orally

to the Working-Party.
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