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SUMMARY

Parts I and II of this document contain, respectively, the draft basic proposal for revision
of the EPC and a draft Revision Act. Addendum I sets out, in consolidated form in the
three EPO official languages, the proposed amendments to existing EPC provisions, the
proposed new provisions and the amended or new Protocols to the Convention.  
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EUROPEAN PATENT CONVENTION

Part 



.. . I.. . 003674066-(uj)
25/00  eCA/PL  

EPO’s  very early years was there a need to appoint external
legally qualified members to work on the Legal or technical boards.

avaiiable  in-house.
Today, this is no longer the case; experts are in place in all technical fields. So there
is no longer any need to appoint external technically qualified members of the
technical boards. The same applies to external technically qualified members of the
Enlarged Board of Appeal. The participation of external members has in any case
proved organisationally complicated (need to travel to and fro to attend board
meetings, difficulties in arranging dates, etc) and increasingly inefficient. Recently,
therefore, there have been very few cases of external members sitting on technical
boards. And only in the 

160(2)  EPC shall be
discontinued for the future. One reason why provision was made for appointing
external board members was concern that the EPO, particularly in the early days,
might not have the necessary wide range of specialist know-how 

ll(5) EPC will create a permanent
legal basis for appointing external legally qualified members of the Enlarged
Board of Appeal. In accordance with current practice, they shall be appointed for
three-year terms, with the possibility of reappointment.

The appointment of external technically qualified members of the technical or
Enlarged boards and of external legally qualified members of the Legal and technical
boards, which is currently still possible under Article 

160(2)
EPC, which is to be deleted in the course of the revision of the EPC (see
explanations on Article 160 EPC). New Article 

10)

1.

2.

3.

The participation of external legally qualified members from the EPC contracting
states in proceedings before the Enlarged Board of Appeal has proved to be a
success. It is expected that the involvement of national judges in important cases
before the Enlarged Board will continue in future to provide valuable input, to help
bring about international recognition of these decisions and, in so doing, to further
the harmonisation of patent case law in Europe. The appointment of national judges
from the contracting states as members of the Enlarged Board of Appeal will thus
continue to be highly desirable.

The existing legal basis for the appointment of external members of the boards of
appeal and the Enlarged Board of Appeal is a transitional provision: Article 

UVPL  PV 12, points 3 to 1,  06/99  + Add. 

- Art. 11

ARTICLE 11 EPC

Explanatory remarks
(preparatory documents: CA/l 

-l-Basic Proposal 
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1
to 3.

Revised wording

Article 11
Appointment of senior employees

(1) Unchanged

(2) Unchanged

(3) Unchanged

(4) Unchanged

(5) The Administrative Council, after
consulting the President of the
European Patent Office, may also
appoint as members of the Enlarged
Board of Appeal legally qualified
members of the national courts or
quasi-judicial authorities of the
Contracting States, who may continue
their judicial activities on the national
level. They shall be appointed for a
term of three years and may be
reappointed.

- Art. 11

Present wording

Article 11
Appointment of senior employees

(1) The President of the European
Patent Office shall be appointed by
decision of the Administrative Council.

(2) The Vice-Presidents shall be
appointed by decision of the
Administrative Council after the President
has been consulted.

(3) The members, including the
Chairmen, of the Boards of Appeal and of
the Enlarged Board of Appeal shall be
appointed by decision of the
Administrative Council, taken on a
proposal from the President of the
European Patent Office. They may be
re-appointed by decision of the
Administrative Council after the President
of the European Patent Office has been
consulted.

(4) The Administrative Council shall
exercise disciplinary authority over the
employees referred to in paragraphs 

-2- Basic Proposal 



.. . I.. . (CRA)  0 ’33673524

25/00 eCA/PL 

14(3) EPC has been shortened to improve readability without any change in
substance.

90(3) EPC, is now included in Article 14 EPC itself.

Article 

90(l) EPC
will allow for the filing of an application in any language for the purpose of obtaining a
filing date. The Implementing Regulations to Article 14 EPC will lay down the
applicable time limit for the filing of a translation in line with current Rule 6 EPC. The
legal effect of the non-timely filing of the translation, which is currently laid down in
Article 

14(2) EPC states that the application must be filed in one of the
official languages, or be translated into one of these languages (if the application has
been filed in another language). The Implementing Regulations to Article 

14(l) EPC would only state what the official languages
of the EPO are. The current second sentence is transferred to paragraph 2.

The new Article 

- Art. 14

ARTICLE 14 EPC

Explanatory remarks
(Preparatory documents: none)

-3 -

1.

2.

3.

4.

In the light of the PLT provision relating to the minimum requirements for the
accordance of a filing date, it has proven necessary to amend Article 14 EPC.

Under the proposal, Article 

Basic Proposal  
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[...I unless otherwise provided in
the Implementing Regulations.

[...I translated, shall be used as the
language of the proceedings in all
proceedings before the European Patent
Office, 

[...I

(2) However, natural or legal persons
having their residence or principal place
of business within the territory of a
Contracting State having a language
other than English, French or German as
an official language, and nationals of that
State who are resident abroad, may file
European patent applications in an
official language of that State.
Nevertheless, a translation in one of the
official languages of the European Patent
Office must be filed within the time limit
prescribed in the Implementing
Regulations; throughout the proceedings
before the European Patent Office, such
translation may be brought into
conformity with the original text of the
application.

(2) A European patent application
must be filed in one of the official
languages or, in accordance with the
Implementing Regulations, translated
into one of these languages.
Throughout the proceedings before the
European Patent Office, such translation
may be brought into conformity with the
original text of the application. If a
required translation has not been filed
in due time, the application shall be
deemed to be withdrawn.

(3) The official language of the
European Patent Office in which the
European patent application is filed or, in
the case referred to in paragraph 2, that
of the translation, shall be used as the
language of the proceedings in all
proceedings before the European Patent
Office concerning the application or the
resulting patent, unless otherwise
provided in the Implementing
Regulations.

(3) The official language of the
European Patent Office in which the
European patent application is filed or

- Art. 14

Present wording Revised wording

Article 14 Article 14
Languages of the European Patent

Off ice
Languages of the European Patent

Off ice, European patent applications
and other documents

(1) The official languages of the
European Patent Office shall be English,
French and German. European patent
applications must be filed in one of these
languages.

(1) The official languages of the
European Patent Office shall be English,
French and German. 

4- Basic Proposal 
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fulfil1  before a patent will
be granted will be transferred to the Implementing Regulations. The obligation for
the applicant to file translations of the claims will in any case be maintained in
the Implementing Regulations. The Implementing Regulations to Article 98 EPC
will state that the patent specification will contain these translations.

(M/PR/I, No 377). Thus,
it was never intended that the Office would have to translate the claims, but for
formal reasons the contradiction remained in the Convention. Under proposed
Article 97 EPC, all formal requirements the applicant must 

14(7) EPC 

97(5) EPC states
that the Implementing Regulations may oblige the applicant to file such translations.
There is thus some contradiction between the two articles. It might be concluded that
the Office must make the translations if the Implementing Regulations do not contain
any obligation for the applicant. During the Munich Diplomatic Conference, the issue
of who should make the translations was extensively discussed within the framework
of Article 97 EPC, and it was concluded that this was a task of the applicant. The
Chairman concluded, however, that there was not enough support for a re-opening
of the discussion on the already approved Article 

14(6) and (7) EPC. The
provision that the patent specification shall include a translation of the claims in the
two other official languages has been deleted. Currently, Article 

14(5) EPC combines current Article 

14(5) EPC.
In view of the fact that applications may in future be filed in any language, the special
provisions for applicants from contracting states with a language other than English,
French or German as an official language are now no longer applicable to the filing
of the application itself, but only to subsequently filed documents. The provision that
the translation must be filed in the language of the proceedings has been deleted to
align the provision with the current Rule l(1) EPC.

6. The proposed Article 

14(4) EPC has been redrafted and combined with current Article 

-5-

5. Article 

- Art. 14Basic Proposal  
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- incorporated in
paragraph 5

[...I.

(7) Deleted 

- incorporated in
paragraph 4

(5) European patent applications and
specifications of European patents shall
be published in the language of the
proceedings 

[...I an official language of
the European Patent Office in
accordance with the Implementing
Regulations. If any document, other
than those making up the European
patent application, is not filed in the
prescribed language, or if any required
translation is not filed in due time, the
document shall be deemed not to have
been filed.

(5) Deleted 

- Art. 14

Present wording Revised wording

(4) The persons referred to in
paragraph 2 may also file documents
which have to be filed within a time limit
in an official language of the Contracting
State concerned. They must however file
a translation in the language of the
proceedings within the time limit
prescribed in the Implementing
Regulations; in the cases provided for in
the Implementing Regulations, they may
file a translation in a different official
language of the European Patent Office.

(5) If any document, other than those
making up the European patent
application, is not filed in the language
prescribed by this Convention, or if any
translation required by virtue of this
Convention is not filed in due time, the
document shall be deemed not to have
been received.

(6) European patent applications shall
be published in the language of the
proceedings.

(7) The specifications of European
patents shall be published in the
language of the proceedings; they shall
include a translation of the claims in the
two other official languages of the
European Patent Office.

(4) Natural or legal persons having
their residence or principal place of
business within a Contracting State
having a language other than English,
French or German as an official
language, and nationals of that State
who are resident abroad, may file
documents which have to be filed within a
time limit in an official language of that
State. They must however file a
translation in 

6- Basic Proposal 
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14(8) and (9) EPC are to be deleted. The matter covered by these
provisions can well be dealt with in the Implementing Regulations to Article 129 and
127 EPC, respectively. A separate mention of the EPO publications and the Register
in Article 14 EPC is superfluous.

-7-

7. Article 

- Art. 14Basic Proposal 
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ting  Regulationslmpiemen  
incorpora  ted into

the 
- to be 

ting  Regulations

(9) Deleted 

- to be incorporated into
the lmplemen 

- Art. 14

(8) Deleted 
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Present wording Revised wording

(8) There shall be published in the
three official languages of the European
Patent Office:
(a) the European Patent Bulletin;
(b) the Official Journal of the European
Patent Office.

(9) Entries in the Register of European
Patents shall be made in the three official
languages of the European Patent Office.
In cases of doubt, the entry in the
language of the proceedings shall be
authentic.
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IIB in The Hague.

Since electronic search tools now make it possible to carry out searches in Munich
too, the Office set up a pilot project known as BEST (Bringing Examination and
Search Together), with the aim of improving quality and efficiency. Under BEST,
both search and examination are performed by the same examiner, who may be
located in The Hague, Berlin or Munich. When the request for examination is
received, the search examiner is appointed a member of the Examining Division and
entrusted with the substantive examination of the application.

In order to enable the Office-wide implementation of the BEST procedure in Munich,
The Hague and Berlin, it is therefore proposed that Articles 15 and 17 EPC and
Section I Protocol on Centralisation be amended by removing the
geographical allocation of the Receiving Section and Search Divisions to the
branch at The Hague.

IIB by the branch
at The Hague. There is no such geographical allocation of the other EPO
departments referred to in Article 15 EPC.

When the Office was set up, it was agreed that searching should be carried out by
the examiners in DG 1 at The Hague, and substantive examination by the DG 2
examiners in Munich. This geographical and material division of search and
substantive examination was determined by political and historical factors, since the
paper search documentation was located in the former 

CA/PL PV 6, points 9-41, and PV 7,
points 85-90))

1.

2.

3.

4.

Currently, the EPC implies an organisational and geographical division between
search and examination. Under Articles 16 and 17 the Receiving Section and Search
Divisions are located in the branch at The Hague, and Section l(l)(b) of the Protocol
on Centralisation refers to the taking over of the tasks of the former 

10/98; 2/98 and CA/PL 

-9-

ARTICLES 16 AND 17 EPC, SECTION I PROTOCOL ON CENTRALISATION

Explanatory remarks
(Preparatory documents:  

- Art. 16Basic Proposal  
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1.

2.

3.

The allocation of the Receiving Section to the branch at The Hague in
Article 16 EPC has been deleted, so tha t du ties o f t ha t depar tmen t can be run
under the aeg is o f DG 2 in Mun ich and s ta ff o f t he Rece iv ing Sec tion , who carry out
the exa m ina tion on fili ng and as to for ma l r equ ir emen ts, can be ass igned to e ither
DG 1 o r DG 2 , depend ing on where the search is carr ied ou t.

Qu ite in line w ith these cons iderat ions and to ensure grea ter flexibility in deter m in ing
when compe tence passes w ith in the O ffi ce fr om one depa rt men t t o ano ther, the
limitation in time of the Receiving Section ’s responsibility con ta ined in the
second sentence of Article 16 EPC has been deleted (see a lso Art ic le 18 EPC) .

As under Art ic les 92 and 93 EPC as amended the respons ib ilit y for the pub lica tion o f
the app lica tion and search report lies w ith the EPO , the last sentence of Article 16
EPC has been deleted as we ll i n order to ensure greater f lex ib ilit y in a lloca ting
spec ifi c tasks of the O ffi ce .

- - Art. 16

ARTICLE 16 EPC

Basic Proposal  
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I...].
[...I as to formal requirements of any

European patent application 

[...I shall be
responsible for the examination on filing
and 

- Art. 16

Revised wording

Article 16
Receiving Section

The Receiving Section 

Present wording

Article 16
Receiving Section

The Receiving Section shall be in the
branch at The Hague. It shall be
responsible for the examination on filing
and the examination as to formal
requirements of each European patent
application up to the time when a request
for examination has been made or the
applicant has indicated under Article 96,
paragraph 1, that he desires to proceed
further with his application. It shall also
be responsible for the publication of the
European patent application and of the
European search report.

Basic Proposal 
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- of the BEST procedure (see explanatory remarks preceding
Article 16 EPC).

2. See also the proposed Protocol on Staff Complement under Article 164 EPC
which is to ensure that the ratio of staff at The Hague to the total EPO staff
complement remains substantially unchanged after the Office-wide introduction of
BEST.

- in Munich, The
Hague and Berlin 

13-

ARTICLE 17

Explanatory remarks

1. The allocation of the Search Divisions to the branch at The Hague in Article 17
EPC has been deleted, so that Search Divisions can also be set up at the Office ’s
headquarters in Munich, allowing the Office-wide implementation 

- - Art. 17Basic Proposal 
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- Art. 17-14- Basic Proposal  

[...I
responsible for drawing up European
search reports.

Present wording Revised wording

Article 17 Article 17
Search Divisions Search Divisions

The Search Divisions shall be in the
Branch at The Hague. They shall be
responsible for drawing up European
search reports.

The Search Divisions shall be 
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18(l) EPC has been deleted.
Th is is consequen tia l t o the proposed a mendmen t o f Article 16 EPC.

CA lPL PV 6 , po in ts 28-34)

To ensure grea ter flexibility in deter m in ing when compe tence passes w ith in the O ffi ce
fr om one depa rt men t t o ano ther, the last part of Article 

2 /98 ; CA /PL 
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ARTICLE 18 EPC

Explanatory remarks
(Preparatory docu men ts: 

- Basic Proposal Art. 18
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- Art. 1816- Basic Proposal  

[...I

(2) An Examining Division shall consist
of three technical examiners.
Nevertheless, the examination prior to a
final decision shall, as a general rule, be
entrusted to one member of the Division
itself. If the Examining Division considers
that the nature of the decision so
requires, it shall be enlarged by the
addition of a legally qualified examiner. In
the event of parity of votes, the vote of
the Chairman of the Division shall be
decisive.

(2) Unchanged

Present wording Revised wording

Article 18 Article 18
Observations by third parties Observations by third parties

(1) An Examining Division shall be
responsible for the examination of each
European patent application from the
time when the Receiving Section ceases
to be responsible.

(1) The Examining Divisions shall be
responsible for the examination of any
European patent application. 
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(2), third sentence, EPC]
(1) A panel of the Enlarged Board of Appeal composed of two legally and one
technically qualified members of the Enlarged Board of Appeal shall reject by
unanimous vote petitions for review which are clearly inadmissible or clearly not
allowable.
(2) If the petition for review is not rejected by a unanimous vote of the panel under
paragraph 1, the Enlarged Board composed of four legally and one technically
qualified members of the Enlarged Board of Appeal shall examine the petition for
review. ”

6 . In order to be ab le to react to future exper ience w ith the new lega l r emedy flex ib ilit y
needs to be preserved. Therefore it i s appropr ia te to lay down the co mpos iti on o f
these s ma ller bod ies o f t he En larged Board in the Imp lemen ting Regu la tions . To
prov ide for the ir co mpos iti on in the Conven tion wou ld imp ly a lso lay ing down in the
EPC it se lf t he tasks o f t hese s ma ller bod ies o f t he En larged Board , i e the ir f unc tion
w ith in the procedure re la ting to pe titi on for rev iew . Such a regu la tion wou ld an ti c ipa te
and pre-estab lish the procedure to an ex ten t wh ich is no t des ir ab le .

22(2) EPC prov ides the bas is for the
Imp lemen ting Regu la tions to se t up s ma ller bod ies ac ting as the En larged Board in
proceed ings re la ting to pe titi ons for rev iew . The respect ive Ru le cou ld read :

“[Ru le on Article 22 

ill-
founded pe titi ons for rev iew : t hree- membe r pane ls sha ll have the power by
unan imous vo te no t t o en tertain inad m iss ib le , i n part icu lar, insufficiently
subs tan tia ted , or ill-f ounded pe titi ons for rev iew . Second , if t he pe titi on is ad m itt ed by
the three- membe r pane l t he body respons ib le for the dec is ion sha ll be the En larged
Board co mposed o f f our lawyers and one techn ica lly-qua lifi ed membe r. It does no t
see m necessary for the En larged Board to s it w ith seven membe rs since the ob jec t
o f such a pet iti on is the correct ion o f de fec ts in individual cases rather than setting
the course for EPO prac ti ce as in the case o f a referral of a point of law by a board
or the President.

4. The third sentence of the revised Article 

22(2) EPC re la tes to the composition of the Enlarged Board of Appeal.
W ith regard to referra ls o f a po in t o f l aw by a board or the Pres iden t no th ing sha ll be
changed . However , measu res are necessary in order to avo id the wo rk of the
En larged Board as a seven- membe r body be ing b locked by pe titi ons for rev iew .

3 . F irst, a filt er sha ll be se t up to sort out at the outset clearly inad m iss ib le or c lear ly 

112a EPC . New Article 22(l)(c)
EPC ex tends the jur isd iction of the Enlarged Board of Appea l accord ing ly.

2. Article 

CA /PL PV 13, po in ts 65-70)

1. The Enlarged Board is to be g iven the competence to decide on petitions for
review under the cond iti ons la id down in Article 

17 /00 ; CA IPL 

17-

ARTICLE 22 EPC

Explanatory remarks
(Preparatory docu men ts 

- - Art. 22Basic Proposal 
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[...I The Enlarged Board of Appeal
shall consist of five legally qualified
members and two technically qualified
members. One of the legally qualified
members shall be the Chairman. For
proceedings under paragraph l(c), the
Enlarged Board may be composed of
less than seven members as laid down
in the Implementing Regulations.

- Art. 22

Present wording Revised wording

Article 22
Enlarged Board of Appeal

Article 22
Enlarged Board of Appeal

(1) The Enlarged Board of Appeal shall
be responsible for:

(1) The Enlarged Board of Appeal shall
be responsible for:

(a) deciding points of law referred to it
by Boards of Appeal;

(a) Unchanged

(b) giving opinions on points of law
referred to it by the President of the
European patent Office under the
conditions laid down in Article 112.

(b) Unchanged

(2) For giving decisions or opinions, the
Enlarged Board of Appeal shall consist of
five legally qualified members and two
technically qualified members. One of the
legally qualified members shall be the
Chairman.

(c) deciding on petitions for review
of decisions of the Boards of Appeal
under the conditions laid down in
Article 112a.

(2)

18- Basic Proposal  
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ServRegs).

2. In the German version, the word “Funktion” in paragraph 1, first sentence, is
replaced by “Amt”. This is purely for the sake of clarity and does not affect the
English and French versions.

(ServRegs), stipulating that a permanent employee shall be
retired on the last day of the month in which he reaches the age of 65, also applies
to the members of the boards of appeal and the Enlarged Board.

The purpose of the new provision in paragraph 1, second sentence, is to make
clear when the service of board members is terminated prior to the expiry of their
five-year term (see Article 50(a) and (c) 

54(l) of the Service Regulations for permanent employees of the
European Patent Office 

23(l) EPC provides that members of the Enlarged Board of Appeal and the
boards of appeal shall be appointed for a term of five years and may not be removed
from office during that term. In the past, the President and the Administrative Council
have been asked to make exceptions in individual cases, so that board members
who had reached the age limit of 65 could nevertheless remain in office until the
expiry of their five-year term. The Administrative Council has repeatedly emphasised
that Article 

CA/PL PV 7, pts. 91 and 92)

1. Article 

l/98; CA/PL 1 

19-

ARTICLE 23 EPC

Explanatory remarks
(preparatory documents: 

- - Article 23Basic proposal 
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- Article 23

Revised wording

Article 23
Independence of the members of the

Boards

(1) The members of the Enlarged Board
of Appeal and of the Boards of Appeal
shall be appointed for a term of five years
and may not be removed from office
during this term, except if there are
serious grounds for such removal and if
the Administrative Council, on a proposal
from the Enlarged Board of Appeal, takes
a decision to this effect. Notwith-
standing sentence 1, the term of off ice
of members of the Boards shall end if
they resign or are retired in
accordance with the Service
Regulations for permanent employees
of the European Patent Office.

(2) Unchanged

(3) Unchanged

(4) Unchanged

- 20

Present wording

Article 23
Independence of the members of the

Boards

(1) The members of the Enlarged Board
of Appeal and of the Boards of Appeal
shall be appointed for a term of five years
and may not be removed from office
during this term, except if there are
serious grounds for such removal and if
the Administrative Council, on a proposal
from the Enlarged Board of Appeal, takes
a decision to this effect.

(2) The members of the Boards may not
be members of the Receiving Section,
Examining Divisions, Opposition
Divisions or of the Legal Division.

(3) In their decisions the members of the
Boards shall not be bound by any
instructions and shall comply only with
the provisions of this Convention.

(4) The Rules of Procedure of the Boards
of Appeal and the Enlarged Board of
Appeal shall be adopted in accordance
with the provisions of the Implementing
Regulations. They shall be subject to the
approval of the Administrative Council.

Basic proposal 
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35(3) EPC.

*

The voting procedures and entry into force of a decision under the new Article 33(l)(b)
EPC have been specified in new Article 

(2),  any revision, amendment or modification of the Patent
Cooperation Treaty made after June 2, 2000, which is consistent with the Articles of
this Treaty, shall apply for the purposes of this Treaty and the Regulations if the
Assembly so decides, in the particular case, by three-fourths of the votes cast. 

16(l) PLT reads as follows:

“Subject to paragraph 

2000) adopted
on 1 June 2000, contains a provision of the very same nature, whereby the PLT
Assembly may decide that any revision, amendment or modification of the PCT will
apply for the purposes of the PLT. Article 

16(l) of the new Patent Law Treaty (PLT 

PV 13, pts. 1 o-1 9)

1.

2.

3.

4.

5.

The changes to Article 33(l)(a) EPC concern the drafting of the provision and the
deletion of references to Articles 94 and 95 EPC, which no longer apply following
changes to these articles.

It is also proposed that a new paragraph (l)(b) be added granting the Administrative
Council competence to amend EPC provisions concerning patent law and
procedural law in order to ensure that the EPC is in line with international treaties
and Community legislation on patents.

This new competence would allow any consensus already achieved at EU, WIPO or
WTO level to be directly echoed in the EPC and would thus avoid having to hold
revision conferences for the sole purpose of adapting the EPC to texts already adopted
by all or a majority of contracting states.

Furthermore, national ratification procedures, which are always of uncertain duration
and outcome and the failure of which means the end of a state’s participation in the
EPC, would no longer be indispensable for the amended wording of an EPC article to
enter into force. In this way a significant risk is eliminated and time savings of the order
of several years can be achieved.

It is noteworthy that Article 

CAIPL 
CAIPL PV 12, pts. 1 l-22;3100 + Add. 1 and 2;CA/PL

-21-

Explanatory remarks
(Preparatory documents:

- Art. 33

ARTICLE 33 EPC

Basic Proposal  
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- (4) Unchanged

[...I;

(b) Parts II to VIII and Part X of this
Convention [when amendment is
required] to bring them into line with an
international treaty or European
Community legislation on patents;

The words in square brackets appear to be
superfluous and can be left out.

(c) the Imp lemen ting Regu la tions .

(2) 

[...I:

(a) the time lim its la id down in th is
Conven tion ; 

- Art. 33

Present wording

Article 33 Article 33
Compe tence o f t he Adm in istrative CouncilCompe tence o f t he Adm in istrative Council

in certa in cases in certa in cases

(1) The Adm in istrative Council shall be
co mpe ten t t o amend the fo llow ing
prov is ions o f t h is Conven tion :

(a) the time lim its la id down in th is
Conven tion ; t h is sha ll app ly to the ti me
lim it l a id down in Article 94 only in the
cond iti ons la id down in Article 95;

(b ) t he Imp lemen ting Regu la tions .

(2) The Adm in istrative Council shall be
co mpe ten t, i n con for m ity w ith th is
Conven tion , t o adop t or a mend the
fo llow ing provisions:

(a ) t he F inanc ia l Regu la tions ;

(b) the Serv ice Regu la tions for
per manen t emp loyees and the cond iti ons
o f emp loy men t o f o ther e mp loyees o f t he
European Pa ten t O ff i ce , t he sa lary scales
o f t he sa id per manen t and o ther
emp loyees , and a lso the na ture, and ru les
for the grant, of any supp lemen tary
bene fit s;

Revised wording

(1) The Adm in istrative Council shall be
co mpe ten t t o amend the fo llow ing
prov is ions o f t h is Conven tion 

- Basic Proposal  - 22 
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- Art. 33Basic Proposal  
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- Art. 33

Revised wording

-24- Basic Proposal  

Present wording

(c) the Pension Scheme Regulations and
any appropriate increases in existing
pensions to correspond to increases in
salaries;

(d) the Rules relating to Fees;

(e) its Rules of Procedure.

(3) Notwithstanding Article 18,
paragraph 2, the Administrative Council
shall be competent to decide, in the light of
experience, that in certain categories of
cases Examining Divisions shall consist of
one technical examiner. Such decision
may be rescinded.

(4) The Administrative Council shall be
competent to authorise the President of
the European Patent Office to negotiate
and, with its approval, to conclude
agreements on behalf of the European
Patent Organisation with States, with
intergovernmental organisations and with
documentation centres set up by virtue of
agreements with such organisations.
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35(3), t h ir d sen tence).

. Th is
per iod a ll ows representat ives o f t he Con tr ac ti ng S ta tes on the Ad m in istrative Counc il t o
con fer w it h the na ti ona l l eg is la ti ve bod ies to ensure tha t t he change is accep tab le
(A rticl e 

_ each Contracting State have a period of 12 months fr om the ti m e the dec is ion is
adop ted by the Ad m in istrative Counc il in which to state that it does not wish to be
bound by the decision, thus preventing the decision ’s entry into force 

35(3), second sen tence);
_ all the Contracting States must be represented when vo tes are be ing cas t
(A rticl e 

35(3), first sentence);
- an Ad m in istrative Counc il dec is ion under Ar ti c le 33( l)( b) EPC requ ir e unanimity
among the voting Contracting States (A rticl e 

35(3) EPC has co m e abou t i n response to
the need to lay down a spec ia l prov is ion govern ing the adop ti on and en try into force of
a dec is ion o f t he Ad m in istrative Counc il under Art ic le 33( l)( b) EPC m od if y ing the EPC .

It i s proposed that

153(7) EPC be
inc luded .

2 . The proposa l t o in tr oduce the new Article 

149a , 152 and 134a , 
35(2)

EPC , and tha t r e ferences to the new Art ic les 
(4), 160 , 162 , 163 and 167 EPC be de le ted fr om A rticl e 157(2)  t o 155(2),  156 , 

154(2),151(3),  
35(2) EPC arise from the changes to several EPC

provisions. It i s proposed tha t r e ferences to Art ic les 87 , 95 , 134 , 

-

ARTICLE 35 EPC

Explanatory remarks

(P reparatory docu m en ts: see Article 33 EPC)

1. The proposa ls to rev ise Article 

- 25 - Art. 35Basic Proposal 
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- Wording unchanged

[...I and Article
172.

(3) Unanimity of the Contracting
States voting shall be required for the
decisions which the Administrative
Council is empowered to take under
Article 33, paragraph l(b). The
Administrative Council shall take such
decision only if all the Contracting
States are represented. A decision
taken on the basis of Article 33,
paragraph l(b), shall take effect only if
no Contracting State declares, within 12
months of the date of the decision, that
it does not wish to be bound by the
decision.

(3) Becomes (4) 

149a(2), Article 152,
second sentence, Article 153,
paragraph 7, Article 166 

134a, Article 
[...I

Article 

1, Article 40,
paragraphs 2 and 4, Article 46, 

1,
Article 33, paragraphs l(a) and (c), and 2
to 4, Article 39, paragraph 

- Art. 35

Revised wording

Article 35
Voting rules

(1) The Administrative Council shall take
its decisions other than those referred to in
paragraphs 2 and 3 by a simple majority
of the Contracting States represented and
voting.

(2) A majority of three-quarters of the
votes of the Contracting States
represented and voting shall be required
for the decisions which the Administrative
Council is empowered to take under
Article 7, Article 11, paragraph 

- 26 Basic Proposal  

1, second
sentence, Article 162, Article 163,
Article 166, Article 167 and Article 172.

(3) Abstentions shall not be considered
as votes.

1,
Article 40, paragraphs 2 and 4, Article 46,
Article 87, Article 95, Article 134,
Article 151, paragraph 3, Article 154,
paragraph 2, Article 155, paragraph 2,
Article 156, Article 157, paragraphs 2 to 4,
Article 160, paragraph 

1,
Article 33, Article 39, paragraph 

Present wording

Article 35
Voting rules

(1) The Administrative Council shall take
its decisions other than those referred to in
paragraph 2 by a simple majority of the
Contracting States represented and voting.

(2) A majority of three-quarters of the
votes of the Contracting States
represented and voting shall be required
for the decisions which the Administrative
Council is empowered to take under
Article 7, Article 11, paragraph 
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..)

1. In their report for the 1998 accounting period, the Board of Auditors drew attention to
the fact that the budgetary and accounting practice of the Organisation does not
reflect the literal wording of the European Patent Convention.

2 . The source of the problem lies in the present wording of Article 42 EPC. New Article
42 EPC now introduces generally accepted accounting principles as the sole
basis of budgetary and financial practice. The further amendments to Articles 37, 38
and 50 EPC reflect this new approach and contain additional changes bringing these
provisions into line with the current practice.

ARTICLE 37 EPC

1. Article 37 EPC has been redrafted and complemented so as to conform to the
current practice of the Organisation. The sources of budgetary funding are now
extended to third-party finance for specific restricted purposes (new letters (e)
and (f)).

CAlF 3/00; CA/49/00; CA/F 

-

CHAPTER V: General

Explanatory remarks
(Preparatory documents: 

- 27 - Art. 37Basic Proposal 
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- (d) Unchanged

(e) where appropriate, and for
tangible assets only, by third-party
borrowings secured on land or
buildings;

(f) where appropriate, by third-party
funding for specific projects.

- Art. 37

Present wording

Chapter V

Financial provisions

Article 37
Cover for expenditure

The expenditure of the Organisation shall
be covered:

(a) by the Organisation ’s own
resources;

(b) by payments made by the
Contracting States in respect of renewal
fees for European patents levied in these
States;

(c) where necessary, by special
financial contributions made by the
Contracting States;

(d) where appropriate, by the revenue
provided for in Article 146.

Revised wording

Chapter V

Financial provisions

Article 37
Budgetary funding

The budget of the Organisation shall be
financed:

(a) 

- Basic Proposal  28 
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..)

1. The Board of Auditors also recommended that the pension liabilities of the
Organisation should be recorded in the annual accounts.

2. New Article 38 now includes the Pension Reserve Fund as a special class of
asset of the Organisation and extends the definition of own resources.

3/00; CA/F CA/49/00; CA/F 

-

ARTICLE 38 EPC

Explanatory remarks
(Preparatory documents:  

29 - Art. 38- Basic Proposal 
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Part II

Draft

ACT REVISING THE CONVENTION ON THE GRANT OF EUROPEAN PATENTS
(EUROPEAN PATENT CONVENTION) 

OF 5 OCTOBER 1973, LAST REVISED AT 17 DECEMBER 1991

Preamble

THE CONTRACTING STATES TO THE EUROPEAN PATENT CONVENTION,

CONSIDERING that the co-operation of the countries of Europe on the basis of the
European Patent Convention and the single procedure for the grant of patents thereby
established renders a significant contribution to the legal and economic integration of
Europe,

WISHING to promote innovation and economic growth in Europe still more effectively by
laying foundations for the further development of the European patent system, 

DESIRING, in the light of the increasingly international character of the patent system, to
adapt the European Patent Convention to the technological and legal developments which
have occurred since it was concluded,

HAVE AGREED AS FOLLOWS:

Article 1
Amendment of the European Patent Convention

The European Patent Convention shall be amended as follows [according to Basic
Proposal in Part I]:

1. Article ... shall be amended to read as follows: .......

2. Article ... shall be deleted.

3. The following new Article ... shall be inserted after Article ... :

Article 2
Amendment of the Protocol on Centralisation

1. Section ........... shall be amended to read as follows: ....................
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Article 3
Insertion of a new Protocol

The following Protocol shall be inserted in the European Patent Convention as an integral
part thereof:

PROTOCOL ON THE STAFF COMPLEMENT OF THE EUROPEAN PATENT OFFICE 
AT THE HAGUE (PROTOCOL ON STAFF COMPLEMENT)

The European Patent Organisation shall ensure that the proportion of European Patent
Office posts assigned to the duty station at The Hague under the 2000 establishment plan
and table of posts remains substantially unchanged. Any temporary increase or decrease
in the number of posts corresponding to that proportion which proves necessary for the
proper functioning of the European Patent Office may not exceed ten per cent.

Article 4
New text of the Convention

(1) The Administrative Council of the European Patent Organisation is hereby
authorised and instructed to draw up, at the proposal of the President of the
European Patent Office, a new text of the European Patent Convention incorporating
the amendments arising from this Revision Act. In the new text, the provisions of the
Convention are to be renumbered consecutively and the references to other
provisions of the Convention amended accordingly; the wording of the provisions in
the three official languages is to be modified where necessary.

(2) The Chairman of the Administrative Council shall transmit the draft of the new text to
the governments of the Contracting States which took part as Contracting States in
the European Patent Convention revision conference in November 2000, for their
approval.

(3) Subject to the approval of three quarters of the governments of the Contracting
States referred to in paragraph 2, the new text of the Convention shall become an
integral part of this Revision Act.

Article 5
Signature and ratification

(1) This Revision Act shall be open for signature by the Contracting States until [1 July
2001] at the European Patent Office in Munich.

(2) This Revision Act shall be subject to ratification; instruments of ratification shall be
deposited with the Government of the Federal Republic of Germany.
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Article 6
Accession

(1) This Revision Act shall be open, until its entry into force, to accession by the
Contracting States to the Convention and the States which ratify the Convention or
accede thereto.

(2) Instruments of accession shall be deposited with the Government of the Federal
Republic of Germany.

Article 7
Provisional application

Article 1, items ........ , and Articles 2, 3 and 4 of this Revision Act shall be applied
provisionally [within the meaning of Article 25, paragraph 1(a), of the Vienna Convention on
the Law of Treaties].

Article 8
Entry into force

(1) The revised text of the European Patent Convention shall enter into force [two] years
after the fifteenth [eleventh] Contracting State [being a party to the Convention on the
date of adoption of this Revision Act] has deposited its instrument of ratification or
accession, or on the first day of the third month following the deposit of the instrument
of ratification or accession by the Contracting State taking this step as the last of all the
Contracting States, if this takes place earlier.

(2) Upon entry into force of the revised text of the Convention, the text valid until that time
shall cease to apply.   

Article 9
Transmission and notifications

(1) The Government of the Federal Republic of Germany shall draw up certified true copies
of this Revision Act and shall transmit them to the governments of the Contracting
States and of the States able to accede to the European Patent Convention under
Article 166, paragraph 1.

(2) The Government of the Federal Republic of Germany shall notify the governments
referred to in paragraph 1 concerning:

(a) the deposit of any instrument of ratification or accession;
(b) the date of entry into force of this Revision Act.
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IN WITNESS WHEREOF, the Plenipotentiaries authorised thereto, having presented their
Full Powers, found to be in good and due form, have signed this Revision Act.

DONE at Munich this .............. day of November two thousand in a single original in the
English, French and German languages, the three texts being equally authentic. This
original text shall be deposited in the archives of the Federal Republic of Germany.


