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Executive summary 
The referral is admissible as a whole, and all questions should be deemed 
admissible. 

Question 1 is to be answered positively, under the proviso of G 3/14, but this proviso 
could be lifted.  

Question 2 can be answered by reference to Art 84 EPC alone or Art 84 EPC in 
combination with Rule 42(1) EPC.  

Question 3 has to be answered negatively. 

General Conclusion 

An adaptation of the description to the claims, before grant and before maintenance 
in amended form, is a necessity for three equally valid reasons, one of them being 
the coherence with decision G 1/24.  

 

 

 

I. The referred questions  
In decision T 697/22, the following questions were referred by the Board 3.3.02 to the 
Enlarged Board of Appeal, both to ensure the uniform application of the law and 
because a point of law of fundamental importance arises: 

 

I.1 Question 1 
If the claims of a European patent are amended during opposition proceedings or 
opposition-appeal proceedings, and the amendment introduces an inconsistency 
between the amended claims and the description of the patent, is it necessary, to 
comply with the requirements of the EPC, to adapt the description to the amended 
claims so as to remove the inconsistency? 
 

I.2 Question 2 
If the first question is answered in the affirmative, which requirement(s) of the EPC 
necessitate(s) such an adaptation? 
 
 

https://www.epo.org/en/boards-of-appeal/decisions/t220697ex1
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I.3 Question 3 
Would the answer to questions 1 and 2 be different if the claims of a European patent 
application are amended during examination proceedings or examination-appeal 
proceedings, and the amendment introduces an inconsistency between the amended 
claims and the description of the patent application? 
 

 

II. Admissibility of the referral  
The referring board found two diverging lines of case law in matters of adaptation of 
the description.  

 

II.1 First line of case law 
The first line of case law is followed in most of the cases studied and is referred to in 
numerous decisions as the established line of case law.  

In the decisions under the first line of case law, the common underlying principle is 
that there is a legal basis that requires the description to be consistent with the 
amended claims.  

Under this line of case law, following an amendment of the independent claim, the 
applicant or proprietor is invited to amend the description, so that any inconsistency 
between independent claim and description, caused by the amendment, is removed. 
The removal of an inconsistency may, for example, take the form of a deletion of 
subject-matter or an insertion of an additional statement in the description.  

As legal basis used by boards, one finds Art 84 EPC, R 42 EPC alone or in 
combination.  

 

II.2 Second line of case law 
A few recent decisions are clearly divergent from the first line of case law. In these 
decisions, which were all taken in examination-appeal proceedings, it was decided 
that there is no legal basis for the refusal of a patent application if there is an 
inconsistency between any amended claims and the description caused by the claim 
amendment. 

The second line of case law is represented by T 56/21, T 1444/20,  T 1989/18, and   
T 2194/19.  

In T 56/21, it was held that  neither Article 84 nor Rules 42, 43 and 48 EPC provide a 
legal basis for requiring that the description be adapted to match allowable claims of 
more limited subject-matter. 

In T 2194/19, op cit, it was held that the requirement according to which the claims 
are to be supported by the description under Article 84, second sentence, EPC does 

https://www.epo.org/en/boards-of-appeal/decisions/t210056eu1
https://www.epo.org/en/boards-of-appeal/decisions/t201444eu1
https://www.epo.org/en/boards-of-appeal/decisions/t181989eu1
https://www.epo.org/en/boards-of-appeal/decisions/t192194eu1
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not necessarily mean that all the "embodiments" of the description of a patent 
application have to be covered by the independent claims, i.e. that all the 
embodiments must fall within the scope of those claims. 

In the second line of case law, the deciding boards considered that an inconsistency 
between an amended claim and the description was no impediment to grant a patent. 

 

II.3 Admissibility of the questions 
II.3.a Questions 1 and 2 

As the case dealt with by referring boards is an appeal in opposition, the admissibility 
of Questions 1 and 2 is without any doubt.  

 

II.3.b Question 3 

Although the case underlying the referring decision relates to an appeal procedure in 
opposition, Question 3 ought to be considered a being admissible.  

A first reason is that all the case law quoted by he referring board deals either with 
examination or opposition appeals proceedings. The decisions T 56/21, T 1444/20, T 
1989/18, and T 2194/19, according to which the description ought not to be adapted 
are decisions taken in examination. For the three first one they stem from boards 
acting in a specific domain and comprising the same legal member.  

If Question 3 would be deemed not admissible, it would need a further referral only 
for dealing with the adaptation of the description in examination and examination 
appeal proceedings.  

In view of the EPC as it stands, the legal basis to be determined in Question 2 does 
not make any distinction between instances, i.e. first instance or appeal, nor between 
examination and opposition, even if Art 84 EPC is not a ground of opposition.  

If inconsistencies between claims and description ought to be avoided, any 
distinction between examination and opposition and the corresponding appeal 
procedures, would be detrimental to the users of the European patent system, as well 
as to third parties confronted with patents granted by the EPO.  

There cannot be a different interpretation of claims between examination and 
opposition. G 1/24 has not made a distinction whether the description has to be 
consulted in examination and/or opposition.  

 

II.4 Conclusion on the admissibility of the referral 
Since different boards came on the basis of the same legal requirement , i.e. Art 84 
and/or R 42 EPC, to diametrically opposite conclusions, the situation has to be 
clarified by the Enlarged Board of Appeal.  

https://www.epo.org/en/boards-of-appeal/decisions/g240001ex1
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All three questions concern a point of law of fundamental importance.  

The answers to these questions will have an impact beyond the specific case at hand 
and will be relevant for a large number of similar cases before the Boards of Appeal, 
and before examining and opposition divisions. 

 

 

III. The answers to the questions  
III.1 Question 1 
This question ought to be answered in the affirmative, with possibly a proviso, see 
below.  

It has first to be observed that for the safety of third parties, any inconsistency or 
discrepancy between the wording of an independent claim and the description should 
not be resolved to the benefit of the applicant/proprietor.  Such inconsistencies or 
discrepancies ought to be resolved before grant or maintenance in amended form.  

In G 1/24, the Enlarged Board of Appeal has decided that the description and 
drawings shall always be consulted to interpret the claims when assessing the 
patentability of an invention under Articles 52 to 57 EPC, and not only if the person 
skilled in the art finds a claim to be unclear or ambiguous when read in isolation. 

Decisions following G 1/24, e.g. T 400/23, T 1465/23, T 1561/23, T 1846/23,             
T 2027/23 and T 1849/23 can be summarised as follows: in cases of an 
inconsistency/discrepancy between the claim language and the description, it falls 
upon the patentee to remedy this inconsistency/discrepancy by amending the claim. 

 

III.1.1 Inconsistency due to a limited interpretation in view of the description 

In T 400/23, T 1465/23, T 1561/23, T 1846/23, T 2027/23 and T 1849/23, the 
applicant/proprietor generally wanted to give to claimed features a more restricted 
meaning than that derivable by the skilled person from the wording of the claims. This 
was, rightly not accepted by the boards.  

 

III.1.2 Inconsistency due to a broader interpretation in view of the description 

It also possible that the description allows possibly a broader meaning than that 
derivable by the skilled person from the wording of the claims. This should also not 
be accepted by the boards. 

In T 1849/23, the proprietor wanted to see the broader interpretation from the 
description taken into account when interpreting the claim. 

Another case in which the description allowed a broader interpretation than that of 
the claim is to be found in UPC_CFI_278/2023. On page 23, last §, the LD Hamburg 

https://www.epo.org/de/boards-of-appeal/decisions/t230400du1
https://www.epo.org/en/boards-of-appeal/decisions/t231465eu1
https://www.epo.org/de/boards-of-appeal/decisions/t231561du1
https://www.epo.org/de/boards-of-appeal/decisions/t231846du1
https://www.epo.org/en/boards-of-appeal/decisions/t232027eu1
https://www.epo.org/en/boards-of-appeal/decisions/t231849eu1
https://www.unified-patent-court.org/sites/default/files/files/api_order/2A0050A0E2E2A9068A8145AAD671AEBD_en.pdf
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noted that ²the embodiment described in para. [0029] [of the not amended 
description] has fallen out of the granted claim 1”. In Catchword 3, it was held more 
generally that “Specifications in the description that are not consistent with the 
granted claims cannot serve as a basis of a broad interpretation of a claim”. 

If the aim is to come to a given harmonisation between the boards of appeal of the 
EPO and the UPC, the comments made by the LD Hamburg should be taken into 
account, even if this decision does not seem to have been appealed.  

 

III.1.3 Inconsistency through limitation by addition of features from the 
description or from a dependent claim 

This is for instance the case when, in view of the prior art available, an independent 
claim is limited by either addition of a features contained in dependent claim or from 
features taken from the description..  

Any feature mentioned in the description and not contained in an independent claim, 
whether it is subject of a dependent claim or not, is in in principle purely optional.  

Once the feature has been added to an independent claim, the description needs to 
be adapted, in that the optional character of said feature is deleted.  

One example is to be found in T 2196/11. In Reasons 5  the board noted that in 
auxiliary requests 7 and 8, a feature which was previously in dependent claim 6 was 
combined with claim 1 as granted. The description in the patent, paragraph [0006], 
however states which features are provided according to the invention, whereas 
paragraph [0011] states that the feature which has been introduced from granted 
claim 6 is merely a feature "according to an additional embodiment" of the invention.  

Moreover, this feature is in contradiction with the feature referred to in another 
additional embodiment, (see paragraph [0010]) which states that the high density 
zones continuously extend in one (the longitudinal) direction. 

It is thus manifest that even if it were assumed that the claims of the requests 7 or 8 
were allowable, the lack of amended description pages which were consistent with 
the amended independent claim of either request contravenes at least Article 84 EPC 
according to which the claims should be supported by the description. 

 

III.1.4 Inconsistency through deletion of an alternative in an independent claim 

This is for instance the case when, in view of the prior art available, one of the 
alternatives contained in a independent claim is lacking novelty or inventive step.  

In such a situation, all mentions in the originally filed description that the alternative 
still represents the claimed invention, ought to be deleted.  

This is exactly what has been queried in the two decisions of the UPC-CFI, one of the 
LD Hamburg, UPC CFI 278/2023, see above, and one of the LD Paris, 
UPC_CFI_363/2024. 

https://www.epo.org/en/boards-of-appeal/decisions/t112196eu1
https://www.unifiedpatentcourt.org/sites/default/files/files/api_order/540780613CF807C0F82F5ECA7FCCD732_fr.pdf
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In both decisions, the UPC-CFI observed that the inconsistency between claims and 
description should have been removed before grant. It can only be agreed with those 
two decisions.  

It shows that in both cases, the description has not been “consulted” before grant, the 
examining division accepting the amended independent claim and sending the file to 
the formalities section.  

 

III.1.5 Inconsistency through maintaining in the description of embodiments 
not any longer covered by the claims  

This is for instance the case when, in view of the prior art available, one or more of 
the originally disclosed embodiments are not any longer falling under the wording of 
an independent claim.  

III.1.5.1 T 2194/19  

This is the topic discussed in T 2194/19. The board was not convinced that, 
according to the EPC, the "invention" is necessarily and always to be equated with 
the "invention claimed", see Reasons 6.2.1 of T 2194/19.   

In Reasons 6.2.2 of T 2194/19, the board concluded that this conclusion cannot be 
derived from the EPC. The board further added that, it can also not be derived from 
the jurisprudence of the boards, according to which merely inconsistencies or 
contradictions between the claims and the underlying description are to be avoided in 
that context. To support its views, the board quoted T 1808/06, Reasons 2 and  
T 2293/18, Reasons 3.3.5.  

III.1.5.2 T 1808/06 

In T 1808/06, the board held that, it is only in situations where the removal of 
inconsistencies is not possible for procedural reasons, e.g. no amendment possible 
of the granted version, that - purely as an auxiliary construction - Article 69(1) EPC 
can be invoked for an interpretation of the claimed subject-matter.  

This argument is not pertinent as in view of G 1/24, Reasons 7, Article 69 EPC and 
the Protocol are arguably only concerned with infringement actions before national 
courts and the UPC. 

III.1.5.3 T 2293/18 

In T 2293/18 the board held that in order to satisfy the requirement of support by the 
description, it is not sufficient that the claimed subject matter is taken from the 
description and is therefore described there in one place. Rather, the description as a 
whole must be consistent with the claims.  

In Reasons 3.3.7,  the board concluded that claim 1 of AR1 was not supported by the 
description, as description and claims were not consistent with each other. 

https://www.epo.org/en/boards-of-appeal/decisions/t061808eu1
https://www.epo.org/de/boards-of-appeal/decisions/t182293du1
https://www.epo.org/en/boards-of-appeal/decisions/t061808eu1
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III.1.5.4 Conclusions to be drawn – Characterisation of embodiments not any 
longer covered by a claim 

The only point which can be agreed with the developments in T 2293/19, is that an 
inconsistency or contradiction between the claims and an "embodiment" of the 
description has to be justified by the examining or opposition division. This is 
however self-explanatory.  

It remains that embodiments not any longer falling under the scope of protection of a 
claim have to be characterised as such before a grant or maintenance in amended 
form is decided.  

This does not mean that those embodiments have to be deleted from the description, 
but they have to be marked accordingly.  

 

III.1.5.6 Adaptation of the description in opposition and/or opposition appeal 
procedures 

III.1.5.6.1 Adaptation of the description not possible 

As correctly stated in T 1808/06, there are situations in which the removal of 
inconsistencies is not possible for procedural reasons, e.g. if the opposition is 
rejected.  

In such a situation G 3/14, OJ 2015, A102, applies in full. It is not because the patent 
has been granted with an inconsistency between claims and description that it can be 
amended. In the absence of an opposition, there is no reason to amend, even if an 
inconsistency between claims and description could be noticed.  

However, any inconsistency/discrepancy between an independent claim and the 
description should be removed before grant. This should be required in the order of 
the decision to come.  

III.1.5.6.2 Limits of the adaptation of the description in opposition and/or 
opposition appeal procedures 

In G 3/14, OJ 2015, A102, the EBA held that the claims of the patent may be 
examined for compliance with the requirements of Article 84 EPC only when, and 
then only to the extent that, the amendment introduces non-compliance with Article 
84 EPC. 

In T 447/22, see Catchword 2, the board held that, in application of G 3/14,it must be 
accepted that the removal of an inconsistency between the description and a claim 
amended in opposition or opposition appeal proceedings is not possible when the 
inconsistency previously existed in the patent as granted A similar situation occurred 
in T 201/22, Reasons 48.  

https://www.epo.org/en/boards-of-appeal/decisions/g140003ex1
https://www.epo.org/en/boards-of-appeal/decisions/t220447eu1
https://www.epo.org/en/boards-of-appeal/decisions/t220201eu1
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In principle, it should thus be accepted that is not possible to remove of an 
inconsistency between the description and an independent claim amended in 
opposition or opposition appeal proceedings, when said inconsistency existed 
previously in the patent as granted. In this respect T 447/22 is in alignment with T 
1806/08.  

 III.1.5.6.2.a Possible evolution following G 1/24   

It could however be envisaged when it comes to the adaptation of the description to 
take a different position.  

In the wake of G 1/24, the board’s decisions applying G 1/24, have made clear that 
any inconsistency between claims and description should not be to the benefit of the 
applicant/proprietor.  

If the applicant/proprietor wants the different interpretation found in the description to 
be taken into account, then it is for the applicant/proprietor to amend the claim 
accordingly.  

Therefore, such an amendment, by aligning the description to the claims, would 
hinder the proprietor to rely in post-grant procedures to a different interpretation of 
the claim than that derivable by the skilled person of the wording of the claim.   

In applying G 1/24 correctly, then, there should, in principle, not be any different 
possible interpretation of a claim before after grant.  It would also obviate post-grant 
jurisdictions to “virtually” adapt the description to the claims, see below.  

III.1.5.6.3 Adaptation of the description necessary but not carried out 

In T 201/22, Reasons 8.5 and 8.6, the adapted description submitted by the 
proprietor was not in line with the invention according to claim 1 of auxiliary request 
2* and thus does not fulfil the requirements of Article 84 EPC.  

The Board decided, in line with both parties' requests, to remit the case to the 
opposition division for further adaptation of the description pursuant to  
Article 111(1) EPC and Article 11 RPBA. 

III.1.5.6.4 “Virtual” Adaptation of the description carried out in post-grant 
procedures 

In the decision of the UPC-CFI, LD Hamburg, UPC_CFI_278/2023, cited by the 
referring board, and of the LD Paris, UPC_CFI_363/2024, the description was not 
amended in order to bring it in accordance with the claims.  

Both UPC-CFI have however complained that the description had not been adapted. 
They nevertheless considered that a potential infringer could not be held infringing 
features which were left in the description, but not falling under a claim amended 
during prosecution.  

https://www.epo.org/en/boards-of-appeal/decisions/t220201eu1
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It is thus not because post-grant jurisdictions can properly interpret limited claims, 
that the EPO is to be dispensed with adapting the description before grant or before 
maintenance in amended form.  

 

III.1.6. Point in the procedure when the description ought to be adapted to the 
claims 

III.1.6.1 In written examination proceedings 

In written examination proceedings, the adapted description should be submitted by 
the applicant before the examining division issues the communication under  
Rule 71(3) EPC. The examining division should refrain from proceeding itself to the 
amendment of the description as only correction of linguistic and other minor errors 
are permitted to be carried out by the examining division, see Guidelines C-V, 1.1.  

Removing an inconsistency between the claims and the description cannot be 
considered as the correction of a minor error.  

III.1.6.1.a In case of oral proceedings during examination 

The decision to grant can only be announced, if a complete set of documents is 
produced during oral proceedings. This implies that the adapted description has to be 
discussed during the oral proceedings.  

III.1.6.1.b In appeal examination proceedings 

In written proceedings In view of the valid RPBA, the practice of the boards is such 
that the board remits to the examining division under Article 111(1) EPC or Art 11 
RPBA once the board has decided on the wording of an allowable claim set has been  
decided by the board.  

III.1.6.1.c In the absence of a complete set of documents during examination 

In the absence of a complete set of documents during examination, either 

- the application is rejected, cf. T 893/01, Reasons 3, T 334/93, Reasons 4,  
- an auxiliary request is not admitted under R 137(3) EPC, cf. cf. T 1480/12, 

Reasons 5 
 

In this respect, it is irrelevant whether oral proceedings are held or not. In any case 
the right to be heard of the applicant has to be respected, cf. Art 113(1) EPC.  
 
 
III.1.6.2 In written opposition proceedings 

In written proceedings, after approval by the proprietor of the text in which the 
opposition division intends to maintain the patent, the necessary opportunity to 
comment on the new text on the basis of which the opposition division intends to 

https://www.epo.org/en/legal/guidelines-epc/2025/c_v_1_1.html
https://www.epo.org/en/boards-of-appeal/decisions/t010893eu1
https://www.epo.org/en/boards-of-appeal/decisions/t930334eu1
https://www.epo.org/en/boards-of-appeal/decisions/t121480eu1
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maintain the patent is to be given to the opponent when a communication is issued to 
the parties, cf. Art 101(1),  R 82(1) EPC.  

 

III.1.6.3 In case of oral proceedings during opposition proceedings 

A decision to maintain the patent in amended form may be delivered during oral 
proceedings, when the proprietor has approved the new text on the basis of which 
the opposition division intends to maintain the patent and the opponent has had 
sufficient opportunity to comment on the proposed new text. See also Guidelines D-
VI, 7.2.1. 

 

III.1.6.4 In opposition appeal proceedings 

In general, the practice of the boards in opposition appeal proceedings is similar as in 
examination appeal proceedings. In view of the valid RPBA, the practice of the 
boards is such that the board either decides during oral proceedings upon the 
adaptation of the description, or remits to the opposition division under Article 111(1) 
EPC or Art 11 RPBA once the board has decided on the wording of an allowable 
claim set. See e.g. T 1579/17, Reasons 12.7. 

In T 2178/17,  Reasons 6.3.3, it was during oral proceedings before the board, that 
the proprietor filed a description adapted to a set of claims filed in appeal and found 
by the board to meet the requirements of the EPC. The board in that case held that 
the filing of the amended description does not generally constitute an amendment to 
the patent proprietor's appeal case under Art 12(4) or 13(2) RPBA.  

In T 2818/19, Reasons 7, it was also held that Art 13(2) RPBA  does not apply to the 
amended description filed during OP. 

 

III.1.6.4.a In the absence of a complete set of documents during oral proceedings  

In the absence of a complete set of documents, and in the absence of the proprietor 
at the oral proceedings, the patent is to be revoked, cf. T 1024/18, Reasons 3.1.4,  
T 1579/17, Reasons 12.3, T 109/02, Reasons 4.2.  

This line has not been followed in T 1789/22. 

In this respect, it is irrelevant whether oral proceedings are held or not. In any case 
the right to be heard of the parties has to be respected, cf. Art 113(1) EPC. 

 

III.1.6.4.b Diverging procedural case law 

https://www.epo.org/en/boards-of-appeal/decisions/t171579eu1
https://www.epo.org/en/boards-of-appeal/decisions/t172178eu1
https://www.epo.org/en/boards-of-appeal/decisions/t192818eu1
https://www.epo.org/en/boards-of-appeal/decisions/t181024eu1
https://www.epo.org/en/boards-of-appeal/decisions/t171579eu1
https://www.epo.org/en/boards-of-appeal/decisions/t020109eu1
https://www.epo.org/en/boards-of-appeal/decisions/t221789eu1
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Although not a question directly raised by the appealing board, it appears that the 
procedural case law of the boards is, as exemplified above, not coherent at all. 
Similar situations should be dealt with in a similar manner.    

 

III.1.6.5 Amendment of the description only when an allowable set of claims is 
determined 

The adaptation of the description should only be required once an allowable set of 
claims is determined by the deciding body. In the presence of a series of auxiliary 
requests, the applicant/proprietor should not be obliged to file an adapted description 
when filing the series of auxiliary requests. This avoids unnecessary work.  

However, in case of the deliberate absence of the applicant/proprietor duly 
summoned to Oral Proceedings, and in the absence of an adapted description for the 
auxiliary requests, the application should be refused or the patent revoked, for 
reasons of procedural economy.  

This is more the case in opposition, as the opponent has to be heard on the 
adaptation of the description. This would unnecessarily extends the procedure.    

 

III.1.6.6 Amendment of the description in very specific cases  

Cases of non-unity, cf. Art 82 EPC, exceptions to patentability, cf. Art 53, or non-
inventions,  cf. Art 52(2), are not part of the present referral, and will not be discussed 
here.  

Corresponding objections also require an adaptation of the description as filed or as 
granted, in view of the corresponding legal requirements, whereby Art 82 does not 
apply in opposition, cf. G 1/91.   

The referral clearly relates to the adaptation of the description when the deciding 
body of the EPO has defined an allowable set of claims in examination, i.e. prior to 
grant, or in opposition, i.e. prior to maintenance in amended form.  

 

III.1.6.7 The problem of claim-like clauses 

The necessity of claim like- clauses is not apparent at all and those claim-like clauses 
should be deleted before grant or before maintenance in amended form.  

Any technical information provided in claim-like clauses should be incorporated in the 
description as filed, provided the content of the claim like clauses is in conformity with 
the requirements of Art 123(2) EPC, i.e. with the description as originally filed.  

Rule 42 EPC relates to the content of the description and nowhere claim-like clauses 
are mentioned in this Rule.  

https://www.epo.org/en/boards-of-appeal/decisions/g910001ep1


13 
 

Rule 43 relates to the form and content of claims and actually confirms that claim-like 
clauses are not foreseen in the EPC.  

Maintaining claim-like clauses induces uncertainty about the interpretation of the 
claims as such, even after consultation of the description as required under G 1/24.  

 

III.2 Question 2 

In the preceding considerations, Art 84 EPC was mentioned a few times.  

III.2.1 Art 84 as legal basis for the support of the claims 

Art 84 EPC, provides that the claims define the matter for which protection is sought 
and that three conditions have to be fulfilled.  

The claims shall be clear and concise and be supported by the description. 

The first condition, the claims shall be clear corresponds plainly to the normal 
understanding of clarity. There is ample case law to define was has to be understood 
under clarity. 

In the present context, conciseness of the claims is not relevant.  

Much more relevant in the present context is that the claims shall be supported by 
the description.  

Even before G 1/24, it was held in T 2766/17, see Catchword, that statements in the 
description contradicting the plain claim wording may cast doubts as to the intended 
meaning of this wording. Under such circumstances an objection under Article 84 
EPC has to be raised. Although only Art 84 EPC was quoted, it can be assumed that 
in view of the last paragraph in reasons 6 that the board meant Art 84 EPC, support.  

In other words, if case of an inconsistency between description and claims, this 
inconsistency has to be resolved. All the decisions stated above, following G 1/24, 
made clear that the applicant proprietor cannot profit from any inconsistencies 
between description and claims. If a certain interpretation has to be given to a 
claimed feature, which deviate from the meaning the skilled person derives from the 
wording of the claim,  then there is an inconsistency between description and claims.  

In other words, the claim can only be deemed supported by the description if there is 
no inconsistency between both.  

In T 758/13,Reasons 2, it was held that purely formal support by the description 
through repetition of the mention of a claimed feature does not meet the 
requirements of Article 84 EPC.   

 

https://www.epo.org/en/boards-of-appeal/decisions/t172766eu1
https://www.epo.org/en/boards-of-appeal/decisions/t130758eu1
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III.2.1.a Art 84 and the “Travaux préparatoires” 

Before Art 84 was adopted its wording was subject of various decisions in 
preparation of the EPC. It was known under Art 66, Art 71 and 71a when discussing 
the  implementing regulations or Art 82 in the draft EPC. 

 

In a meeting of 15-16.09.1970 of the sub-committee of WP1 discussing the  
Implementing Regulations, one reads the following: 

 

The only amendment of the original text was to remove the term “fully” and its 
transfer in the EPC, No other amendment was carried out. 
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The travaux préparatoires are thus of little help when it comes to interpretation of  
Art 84 EPC.  

2.1.b Support of the claims by the description  

One possibility to interpret support is to consider that what is mentioned in the claim 
has to be found somewhere in the description.   

 

III.2.2 Article 84 EPC in combination with Rule 42 EPC as a legal basis 

In Reasons 14.3.2 (b), the referring board mentioned inter alia T 1452/21. In this 
decision, the board found that the adaptation of the description complied with Article 
84 EPC and Rule 42(1)(b) EPC in that several inconsistencies caused by the 
amendment of claims had been removed by the applicant's adaptation of the 
description. Further similar decisions have been quoted by the referring board under 
Reasons 12(b), last paragraph.  

 

III.2.3 Article 84 EPC in combination with Article 94(3) EPC and Rules 42, 48 and 
71(1) EPC 

In Reasons 14.3.2 (a), the referring board mentioned T 438/22, Reasons 5.5.3 in 
which it was held that, authorities, courts and the public interpreting the claims at a 
later stage should, as far as possible, arrive at the same understanding of the 
claimed subject-matter as the EPO bodies deciding on the patentability.  

The board added that, if the description contains subject-matter which manifestly 
impedes a common understanding , it is legitimate to insist on its removal under 
Articles 84 and 94(3) EPC and Rules 42, 48 and 71(1) EPC. 

 

III.2.4 Rule 42 EPC alone 

In Reasons 14.3.3, the referring board quoted T 140/19 in which the deciding board 
held that adaptation of the description was needed and exclusively cited Rule 42 
EPC. This decision appears to be a one off.  

 

III.2.5 Most appropriate legal basis 

A patent specification is a unitary document disclosing and explaining an invention to 
the person skilled in the art. Article 84 EPC and Rule 42(1)(c) EPC expressly link the 
claims and the description for the purpose of disclosing the invention.  

Hence, the patent specification has to be considered as a whole for understanding 
the claimed invention as a solution to a technical problem.  

https://www.epo.org/en/boards-of-appeal/decisions/t211452eu1
https://www.epo.org/en/boards-of-appeal/decisions/t220438eu1
https://www.epo.org/de/boards-of-appeal/decisions/t190140du1
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The understanding should however not go as far as to accept an inconstancy 
between an independent claim and the description.  

An appropriate legal basis could thus be Art 84 EPC, support, alone.   

In any case Article 84 EPC and Rule 42(1)(c) EPC should be sufficient as legal basis.  

  

 

III.3 Question 3 

Question 3 should be answered in the negative.  

In examination and examination appeal procedures, there is no limitation under  
G 3/14 as in opposition and opposition appeal procedures.  

The reasons why the description ought to be adapted before grant, and any 
inconsistency between an independent claim and the description is an absolute 
necessity, as it has been requested by the UPC CFI Orders UPC_CFI_278/2023, and 
UPC_CFI_363/2024. 

 

 

IV. General conclusion 
An adaptation of the description to the claims, before grant and before maintenance 
in amended form, is a necessity. 

Such an adaptation is necessary, firstly for the safety of third parties. 

Secondly, such an adaptation is necessary, as it guarantees that the interpretation of 
claims is the same in procedures before the EPO and before national jurisdictions or 
the UPC, once the EPO has lost any competence to decide on the fate of a patent.  
This does not withhold a post-grant acting judicial body to extend the protection 
conferred by the claims to equivalents, cf. Art 2 on the Protocol on Interpretation of 
Art 69 EPC.   

Thirdly, such an adaption is the direct result of G 1/24, as interpreted by the boards of 
appeal in decisions following the issuance of the latter.  

G 1/24 can be held to having paved the way for G 1/25.  

 

DXThomas  

January 16th 2026 


