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1. Facts and evi dence

1.1. Referenceis made to the following documents
PL1

1.2. Observations concer ning the public availability of the non-patent literature
NPL1

2. Prior Use

2.1. Prior use(1)
When did the prior use occur?

What was made available?
Wherewas it made available?

How and to whom was it made available?
3. Common General Know edge

4. Novelty (Article 54 EPC
4.1. Novelty (1)

5. Inventive step (Article 56 EPC)

5.1. Inventive step (1)
Features known from the prior art:

Novel features not known from the prior art:
Thetechnical effect caused or technical problems solved by the novel features:

Reasonswhy it would be obviousto the skilled personsto combinethe featuresas set in the independent claim:



6. Any further Cbservations, e.g. Articles 52(2), 53, 57, 76,

83, 84, 123(2) EPC, validity of the priority date
6.1. Unallowable amendments (Articles 76 and 123 EPC)

6.2. Sufficiency of disclosure (Article 83 EPC)

6.3. Clarity (Article 84 EPC)

6.4. Further observations

Article 84, EPC does not require the description to be conformed to claims amended in prosecution, after filing the patent
application at the EPO. The zeal with which the EPO pursues the notion of "conformity" is understandable, even admirable, but is
misplaced and based on false premises, as follows.

Art 84 requires that the claims be clear and that the description supports them. That support must be found in the description as
filed. Nowhere in the EPC or its Implementing Regulations does it declare that such support can be lost, whenever an
inconsistency can be detected, between the description as filed and the otherwise allowable claims.

The EPO rightly points out that the description and the claims of a B publication are parts of a multi-part document which must be
read as awhole, whereby internal inconsistencies are problematic for anybody seeking to get meaning from the document. The
EPO assertsthat it isin the interests of the courts, and litigants, downstream of the EPO grant process, that it remove any such
inconsistencies before the document proceeds downstream.

Admirable sentiments, but are they well-founded? | say not. | say that the courts can get more efficiently and quickly to the
correct assessment if the EPO restrainsitself from insisting on conformity and, instead, trusts to the competence and good
judgement of the courts (and those who are called upon to predict the results of any patent litigation) to get to the right answer
from a careful consideration of i) the allowed and granted (clear) claims and ii) the originally filed description, purporting to
provide adequate "support" for the allowed claims. Just read the B publication as a collocation of i) the claims that define the
scope of protection and ii) the disclosure as filed, which provides the crucia "support" for any claim otherwise found allowable.

That way, the courts have only one description to assessin detail, not two, and, less likelihood of getting bogged down in endless
arm-waving attorney argument, whether the grotesque efforts to remove al inconsistencies has or has not added matter to the
application asfiled.

The EPO argues that allowing inconsistencies to remain creates a Pandora's Box of possibilities for litigants to use the
inconsistencies to create any number of Angora Cats, sowing huge amounts of confusion about what the claim means and how to
construe it correctly. | am not convinced, that conformity squeezes out all potential for zealous advocates to argue for different
meanings of the claim. | think the courts have all the tools they need, to impose limits on attorney argument about what the claim
means, without any well-meaning "help" from the EPO.

In getting to its decision on thisreferral, the EBA should concentrate on the provisions of the EPC and Regulations. The T
Decisions up to now are not the guiding light. Consider them for what they are worth but do not feel constrained by them. Instead,
let the EPC be your guide.

In these days of increased international competition and tension, it behoves the EPO to reduce to a minimum the complexity of the
patent granting and patent litigating proceeses under the EPC.
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