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CaseG3/08: ReferralunderArt. 1 12(1)b)EPC by the Presidentof the EPO (Patentability
of programsfor computers)to the EnlargedBoard of Appeal.

Dear Sirs,

I want herebystate my opinion about the questionsasked by the Presidentof the EPO
by this amicuscuriae brief in accordancewith Art. 10 of the Rules of Procedureof the
EnlargedBoardof Appeal.In this letter I speakfor myselfasa privatecitizenanda student
of computersciencein Jena,Germany As a self-employedprogrammernow and especially
in futuremy chanceson the marketdependon the rejectionof SoftwarePatentsIn orderto
understandwhat computerprogramsare in relation to patentabilityI think it is important
for you to understandmy view on computerprograms.

Question1

CAN A COMPUTERPROGRAMONLY BE EXCLUDED AS A COMPUTERPROGRAM
AS SUCH IF IT IS EXPLICITLY CLAIMED AS A COMPUTERPROGRAM?

The answeris no A computeris a technicaldevice which might be subjectto patentsbut
a computerprogramis not a technicaldevice in no inat~erIt is nothingmoie and nothing
less than a structured‘text’ This ‘text’ cancontrol a computerbut in the physicalaspect
it canonly makethe computerdo things the computerwasableto do already A computer
cannotproduceother physicaleffectsafter beingprogrammedthan it wasableto produce
before To statea ratherdrasticexample A computerprogramcannotmakea computerfly
So the technicalaspectis subjectto thecomputeritself, not to the software

Question2

(A) CAN A CLAIM IN THE AREA OF COMPUTERPROGRAMSAVOID EXCLUSION
UNDER ART 52(2)(C) AND (3) MERELY BY EXPLICITLY MENTIONING THE USE
OF A COMPUTEROR A COMPUTER-READABLE DATA STORAGEMEDIUM?

(B) IF QUESTION2 (A) IS ANSWEREDIN THE NEGATIVE, IS A FURTHERTECHNI-
CAL EFFECTNECESSARYTO AVOID EXCLUSION, SAID EFFECTGOING BEYOND



THOSEEFFECTSINHERENT IN THE USE OF A COMPUTER OR DATA STORAGE
MEDIUM TO RESPECTIVELYEXECUTE OR STOREA COMPUTERPROGRAM?

Article 52(2) EPC relatesto what I said above.A computerprogramis no technicaldevice
and no technicalinvention,soit simply cannotbepatented.By theway a inventionneedsto
be new and innovativeto be patent-eligible,so it is irrelevant if a claim ‘aviod[sj exclusion
under Art. 53(2)(C) and (3)’. A computerprogramcan also be seenas mathematics.In
referenceto the conceptof Hoare-Logic,a theoryby the Microsoft Researchemployedcom-
puterscientistAntony Hoare,a computerprogramcanbe fully transformedto a mathematic
formula (seehttp://en.wikipedia.org/wiki/Hoare_logic).Becausean abstractformuladoes
not needa physical medium like a ‘computer-readablestorage’to be understoodor even
to be applied or used.So it cannotbe comparedto somethinglike the ABS in a car, an
invention which clearly is a technicalinnovationwhich canbe patented.ABS is also based
on a mathematicformulabut I cannotreducethe breakingdistanceif I think of theformula
when I kick my brake pedal. But I am ableto understandwhat a programdoeswhen I
readits sourcecode.And I can imaginewhat a mathematicformula describes.And I could
imaginethe tunesof a symphonyif I readthe score if I had theability to. The latter three
statementsrefer to the sameconcept.To abstractideasof how to possiblysolve a problem,
not the actualtechnicaland physical implementationof it which can be patented.As you
can see abstractideasarenot bound to the physicalmatter of a medium like a computer
storage,simply becausetheycan exist in my mind as well as on this datastorage.

To useagainratherdrasticwords: If I would think of a patentedcomputerprogram,did I
haveto pay patentfees?

So the answerto Q2 (a) is no and Q2 (b) doesnot makesensein here.

Question3

(A) MUST A CLAIMED FEATURE CAUSEA TECHNICAL EFFECTON A PHYSICAL
ENTITY IN THE REAL WORLD IN ORDERTO CONTRIBUTETO THE TECHNICAL
CHARACTER OF THE CLAIM?

Definitely. This is exactlythepoint of Art. 52(2) EPC. Any ‘innovation’ that doesnot cause
anyphysicaleffect is not patentable.

(B) IF QUESTION3 (A) IS ANSWEREDIN THE POSITIVE, IS IT SUFFICIENT THAT
THE PHYSICAL ENTITY BE AN UNSPECIFIEDCOMPUTER?

No. This questionaimsat the following: If we cannotbind an abstractidealike a computer
programto a concretething like a real computer,lets bind the abstractideato an abstract

computersothat it canbe comparedto a patentableinvention.This is egalitarismof funda-
mentaldifferent things.An unspecifiedcomputeris a conceptthat existsin computerscience
in different forms. The most ‘popular’ one is the so called ‘Turing Machine’ by Alan Turing
[http://en.wikipedia.org/wiki/Turingmachine].This constructis alsoanabstractidea,pu-
re mathematics.As you might agree,an abstract idea cannot evolve any physical effect.
So computerprogramsthat canbe run on an ‘unspecifiedcomputer’ do not causephysical
effectsjust like computerprogramsrunningon a real computerand cannotbepatented.

(C) IF QUESTION 3(A) IS ANSWERED IN THE NEGATIVE, CAN FEATURESCON-
TRIBUTE TO THE TECHNICAL CHARACTER OF THE CLAIM IF THE ONLY EF-
FECTS TO WHICH THEY CONTRIBUTE ARE INDEPENDENT OF ANY PARTICU-



LAR HARDWARE THAT MAY BE USED?

Just the sameagain,the answeris no. If physicaleffects are independentof any particular
hardware,programscausingtheseeffectsarenot patent-eligibleby meansof Art. 52 (3).

To statemy point: Computerprogramsareprotectedby the copyright.Patentson computer
programsaresimply redundant:They try to cover alreadyprotectedwork of programmers.
In oppositeto patents,copyright is inherent in the work of the author. Patentshave to
be claimedwhich is very expensiveand thatswhyit is often impossiblefor small-business
companiesor even self-employedprogrammersto pay for them. So Software Patentsgive
largecompaniesunjust advantagesin competition.In today’stime of economiccrisis theEU
cannotafford patent claims againstsmall of middle sized companies.Legalizing Software
Patentswould wipe out one of the most innovativeand most productiveindustrieswe have
in the EU and so endangera lot ofjobs.

Yours faithfully,

ChristianBayer~


