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NotethatI am a technicalexpert,not a legal expert.It is my strongopinion thatmanyof thelegal
discussionssurroundingthis caseare uninformed, and wouldbenefitfrom technicalexpertinput.

1. Cana computerprogramonly beexcludedasa computerprogramassuch ~fit is explicitlyclaimed

asa computerprogram?
No, of coursenot. Merelycalling it somethingelse,possiblyto try to circumventthe rulesof exclusion,
doesnot changethe fact that it is acomputerprogram,if that is the case.Claimsshouldbe examined
basedon substance,not basedon the useof language.

2. (a) Cana claim in the areaofcomputerprogramsavoidexclusionunderArt. 52(2)(c) and(3)
merelyby explicitlymentioningthe useofa computeror a computer-readabledatastoragemedium?

No, of coursenot.A computerprogramcannotusefully existwithout a storagemediumanda computer
to run it. To assumethat explicit mentionof suchobviousprerequisitesfor a computerprogramwould
changethe substanceof a claim is preposterous.

2. (b) If question2(a) is answeredin the negative,is afurther technicaleffectnecessaryto avoid
exclusion,saideffectgoing beyondthoseeffectsinherentin the useofa computeror datastorage
mediumto respectivelyexecuteor store a computerprogram?

Yes,of course.Executinga computerprogramby definition changesthe physicalstateof the computer
thatrunsit. If sucheffectswereto be consideredas groundsto avoidexclusion,no computerprogram
of anysort couldeverbeexcluded.A patentshouldnot be grantedon acomputerprogramjustbecause
the claimsaysthatthe intentionis to storeor executesaidprogram.Of coursethe intention is to store
andexecuteit — assuminganyotherintention is justplain silly.

3.(a) Musta claimedfeaturecausea technicaleffecton aphysicalentityin the realworld in order to
contributeto the technicalcharacterofthe claim?

(My responsehereassumesthat “a physicalentity in thereal world” excludesthe computeritself.)
It depends.Any computerprogramthat doesnot havea physicaleffecton the outsideworld andruns
on a generalpurposecomputershouldby definition be considereda computerprogramassuch.It is
merelyprocessinginformation,not putting thatinformationto anytechnicaluse.If, however,the
programis designedto run exclusivelyon a specialpurposecomputerwith inventivearchitecture,it
can addto thetechnicalcharacterof the claimwithouthavinga physicaleffect on theoutsideworld. In
this case,theprogramis inseparablefrom the hardware.Many moderntechnicalinventionsmake
cleveruseof hardwareandsoftwarein combination.Softwarecomponentsof suchinventionscanbe an
integralpart of the technicalinvention(thoughtheyneednot be),andcan beboth novel andnon-
obvious(thoughtheyneednot be).



(b) Ifquestion3(a) is answeredin thepositive,is it sufficientthat thephysicalentity bean unspec?IIed
computer?

No, of coursenot.Changingthe stateofthe computerthat runsaprogramis an inherentandinevitable
effect.A computerprogramis utterly meaninglesswithout acomputerto executeit, andto artificially
includean unspecifiedor commoditycomputerin the claimdoesnot changethe fact that theclaim
concernsa computerprogram.If anything, it emphasizesthat fact, becausea generalpurposecomputer
acceptsonly computerprogramsas such.Only specialpurposeor otherwisenovel andnon-obvious
computerdesigns,specialhardwarecomponentsand/orperipheralscan contributeto thetechnical
characterof aclaim.

(c) Ifquestion3(a) is answeredin the negative,canfeaturescontributeto the technicalcharacterofthe
claim~fthe only effectsto which theycontributeare independentofanyparticular hardwarethat may
be used?

Effectswhich are independentof the hardwareusedareby definition nottechnical.If generalpurpose
computerhardwarecan be used,theclaim concernsonly processingandexchangeof information,not a
technicalinvention.Computerprogramswhich arenot tied to particular,non-standardandexplicitly
disclosedhardwareshouldbe consideredcomputerprogramsas such.

4. (a) Doestheactivityofprogramminga computernecessarilyinvolvetechnicalconsiderations?

No. Theart of programminghaslong sincebeenableto separateitself from technologyby layersof
abstraction.While someformsof programmingactivitiesfor particularcomputerhardwarearestill
tightly associatedwith technicalconsiderations,programmingis no longernecessarilytechnicalin
nature.Computerengineering(the constructionof computers),is largely distinctfrom computer
science(theprogrammingof computers),andprogrammingas an activity is generallynot a technical
subjectany longer.Computerengineeringis a highly technicalsubject,but computerscienceis an
abstractsubjectjustlike mathematicsandlogic. Programmingis not in andby itself concernedwith
technicalmatters,eventhough it can beappliedto technicalproblemsolving,justlike mathematicsand
logic. It is importantto makethis distinctionbetweencomputerengineeringandcomputerscience.

(b) If question4(a) is answeredin thepositive,do al/featuresresultingfromprogrammingthus
contributeto the technicalcharacterofa claim?

While featuresresultingfrom programmingcancontributeto the technicalcharacterof aclaim, all
suchfeaturesarenot necessarilytechnicalin character.Claimsneedto be carefullyexaminedon their
substance,no broadandunspecificrule can be applied.

(c) If question4(a) is answeredin the negative,canfeaturesresultingfromprogrammingcontributeto
the technicalcharacterofa claim onlywhentheycontributeto afurthertechnicaleffectwhenthe
programisexecuted?

Yes,mostdefinitely. Note,however,that thefurther technicaleffect maybean internal effect in special
purposecomputerhardware,it is not necessarilyrestrictedto physicaleffectson the outsideworld.


