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Dearsirs,madams,

We arewriting to respondto the consultationon referral G3/08, addressingthe questionof
patentabilityof software.

The Irish FreeSoftwareOrganisationrepresentsthe interest of FreeSoftware in Ireland. We
believethat thereis greatsocietalbenefit in suchsoftware,which the userhasfreedom to run,
study,adapt,andredistributein originalor improvedform. To write softwarewhoseusersenjoy
thesefreedoms,a programmermust beableto createprogramswithout the fearthat holdersof
unknownpatentsmight emergeand claim rightsover the programmer’sindependentlycreated
work. We realise that broaderargumentsconcerningthe harm done by softwarepatentsare
outsidethescopeof this referral; we outline our positionhere by way of background.

We havetakenakeeninterestandan active role in theareaof softwarepatentsin thepast,and
welcomethepresentopportunity to contributeto this importantdebate.

Our responsesto the questionsare motivated by the principle that the writers of the EPC
specifically and explicitly excludedcomputerprogramsfrom patentability. We must therefore
avoidanyinterpretationwhich allowsthis exclusionto becomemeaningless.The difficulty comes
in interpretingthephrase‘as such’. Theexclusionlosesall forceif carefulchoiceof claimwording
can escapeit, andthis cannotbe the intent. Further,computerprogramsareappliedby running
themon acomputer,so to avoidanotherroutewherebytheexclusionbecomesvacuous,themere
fact that softwareis claimed as runningon a computercannotexempt it from the exclusion.
The further questionthen arisesof what makesup a ‘computer’. It will typically havevarious
standardcomponents,including memory, datastorage,input/output facilities andso on. The
mereuse of new softwareto drive well-understoodand non-novelhardwarecannottherefore
escapeexclusion.

We do not arguethat a claimed invention should forfeit patentability if it includessoftware
as part of its operation. Any non-softwarefeaturesof the claimed invention, however,must
meettheusualtestsof novelty, inventive step,andapplicability. Novelty in thesoftwarecannot
contribute in any amount towardsthe novelty requirementof the claimed invention. In other
words, aclaimedinvention which lacksnovelty in its non-softwareparts is not patentable.In the
caseof aninvention whichdoesdisplaynovelty in its non-softwareparts,no patentinfringement
canoccurif its softwarepart is usedin away which doesnot infringe thosenon-softwareparts.
(Although outsidethescopeof this referral,we notethat becausesoftwaredoeshaveprotection
by copyright,any suchseparateimplementationwould haveto be createdin away which does
not infringe that copyright.)
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In termsof thequestionsof the referral,our position is as follows.

1. Can a computerprogram only be excludedas a computerprogram as suchif it is explicitly
claimed as a computerprogram?

No. Under this interpretation,any softwarecould escapeexclusionby appropriatewording of
theclaim to involve a computer.Theexclusionwould thus becomemeaninglessand this cannot
be the intent.

2.(a) Can a claim in the area of computerprogramsavoid exclusionunderArt. 52(2)(c) and
(3) merely by explicitly mentioningthe useof a computeror a computer-readabledata storage
medium?

No. The saniereasoningappliesas for qn.(1).

2.(b) If question2(a) is answeredin the negative,is afurther technicaleffectnecessaryto avoid
exclusion,said effectgoing beyondthoseeffectsinherentin the useof a computeror data storage
mediumto respectivelyexecuteor store a computerprogram?

Yes. The scopeof ‘effects inherentin the useof a computer’ must furthermorebe understood
in abroad senseto meaneffectsin anywell-understood,non-novelhardwarecontrolledby the
computer.Any softwareby necessitycausesphysicalchangesto thecomputerhardwareon which
it runs (e.g., electricalcurrentsflowing to carry signals)so, for theexclusionto havemeaning,
suchwell-understoodand non-noveleffectscannotbe groundsto escapeexclusion.

3.(a) Must a claimedfeature causea technical effect on a physical entity in the real world in
orderto contributeto the technicalcharacterof the claim?

Yes. Furthermore,the technicaleffect on thephysicalentity mustbe novel in its own right, not
merelybecauseof the fact that newsoftwareis causingit.

3.(b) If question3(a) is answeredin the positive, is it sufficient that the physical entity be an
unspecifiedcomputer?

No. Thephysicalentity musthavetechnicalnovelty in its own right.

3.(c) If question3(a) is answeredin the negative,canfeaturescontribute to the technicalchar-
acter of the claim if the only effectsto which theycontribute are independentof anyparticular
hardware that may be used?

Not answered— 3(a) is answeredin thepositive.

4.(a) Doesthe activity of programminga computernecessarilyinvolvetechnicalconsiderations?

No. It consistsof manipulatingabstractandmathematicalconcepts. Often the end purpose
of a particular pieceof softwarewill be an applicationin a technical field, but eventhen the
programmingitself remainsnon-technical.

4.(b) If question4(a) is answeredin the positive, do all featuresresulting from programming
thus contributeto the technicalcharacterof a claim?

Not answered— 4(a) is answeredin the negative.



4.(c) If question4(a) is answeredin the negative, can features resulting fromn programming
contribute to the technicalcharacterof a claim only whentheycontribute to a further technical
effectwhen the program is executed?

Featuresresultingfrom programmingcannevercontributeto the technicalcharacterof aclaim.
Any technical charactermust come from novel, inventive, and applicableeffects in the non-
softwarepart of theclaimedinvention.

To sununarise,the only reasonableinterpretationof the ‘as such’ clauseis that no patentpro-
tection canbegivento thesoftwarepart of aclaimedinvention. Non-softwarepartsof a claimed
invention areassessedasto patentability basedon thenovelty, inventive step,andapplicability
containedexciucively in thosenon-softwareparts.

Yoursfaithfully,

(Chairman)on behalfof IFSO


