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F~nlargedBoardof Appeal 2009-04-24
‘~uropeanPatentOffice IlluiniNet AB
Erhardtstrasse27 Tulegatan3, 5cr
80331 MUNCI-IEN 13358STOCKHOLM
Germany Sweden

R.e: CaseG3/08: ReferralunderArt. 112(l)h)EPC by thePresidentof the EPOon thepatentabilityof~prograrns
forcomputersto theEnlargedBoardof Appeal.

DearSirs;

This matter is importantto oursoftwarebusiness.Thelargenumberof computerprogrampatentsrecently
grantedby theT~POdemandsoundlimits. This taskis not simplegiventhequestionsaskedin thereferral.

It is importantthatclarificationsaremadewherepatentsposereal risks,andmanysoftwaredeveloperswonder:

Whendo we acknowledgecomputeraidedinventionsas patentable?
Is merelychoosingoptimizationin informationspacevs calculationstepsaninvention?
Isevenpublishingsourcecodeor instructionsapossibleinfringement?
Why shouldfile formats, asorganizationof information,be patentable?
Why shouldmeredatacommunicationprotocolsbepatentable?
i-low largeis the risk chatI do not own what I write?

The World WideWebConsortiumtries to kcepsoftwarepatentout of web standards.theEuropeancar
navigationdeveloperTom Tom’s presidentrecentlysaidthat they“spent moreon patentsthanR&D~andpatent
ir~llsthri~eon softwaredevelopersandusers.

Our concernis thatEI’O is oversteppingits authority by neglectingEPC-restrictionson software.

Op!nion onReferralOucstions

Question I

Cana computerprogramonlybeexcludeda~a computerprogramassuchif it is explicitly claimedas~

computerprogram7

No. Excludedsubject-mattersshould notbe patentableundertheEPC irrespectiveof how it is claImed.rAs
softwaredevelopersourdefinition of merecomputerprogramsas suchis dataprocessing.It is aprocessof
calculatio~andorganizationof information.

Question2

(a) cana claim in theareaof computerprogramsavoidexclusionuniter Art. 52(2)(c) and(3) merely by
explicitlymentioningtheuseofa cotnpuier ora co~npurer-reudahledata sroragemedium?

No. Shoulda film producerget patentson hismovie plotby merelymentioningthecamera?
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(b) ... isaJl4rthcr technicaleffectnecessaryto avoid &clusion, saideffectgoingbeyondthoseeffectsinherentin
the useofa computerordatastoragemediumto respectivelyexecuteor storea compulerprogrwiz?

No. “Furthertechnicalcffccts” seemsto be away to makeold ~iulTreappearas newinventionsby addinga
computerprogram.The real inventionroustlie in whathappensoutsidetheprogram,suchthat it makesthe
programmingirrelevantto whatis newin the invention.

Ouestion3

(a) musta claimedfeaturecausea technical~ffecton a physicalentityin the real world in order to conIribure
to the technicalcharacterofthe claim?

Yes, that mustbe oneconclusionfrom the exclusions.Theyseemto coverall abstractmattersas excludedfrom
patentableinventions,Anotherway wouldbeto visit the recentUS - Bliski cascwherethe “Applicants claims
are notdirectedto pareni-eligiblesubjectinaner,andin doing to, weclarify thestandardsapplicablein
determiningwhethera claimedmethodconstitutesa statutory ‘~process”under§ JOT” andlater that “All ofthe
stepsare datamanipulationsteps”.

(h) ... is it sufficientthat Thephysicalentitybe an unspecifiedcomputer?

No. For instance,making useof red,greenandbluediodesin acomputerdisplayto sharpenthe imnagecanbe an
inventionregardlessof anycomputerprogramevenif it can beimplemcrmtedusingone,Disregardingthis
boundarywould flood theEPOwith patentson how to usethevery sameinvention in relationto any kindol
presentationof information.

O~esti~~

(a) doestheaeziviryofprogramminga computernece~sariI~involvetechnicalconsidcrarion~y?

No. No morethanwriting a usermanual.

(c) ... canfeaturesresultingfromprogranvningcontributeto the technicalcharacterofa claimant whenthey
contributeto afurthertechnicaleffectwhentheprogramis executed?

Theterm “further technicaleffect” is misleading.Programmingshouldbeirrelevantto thecontributionof
technicalfeatures.A bettervoicecompressioncontributesin thesenseof knowledgein howto altersound
signalsin relationto listeners,not merely in usinganothermethodof dataprocessing.

Surnma~.

E~Oneçaveryclearmandateto grantpatentson computerprogram.TheTRIPS“fields of technology”does
not excludelimits on whatis apatentableinvcn(ion. It is veryquestionableif patentsmakeagood incentivefor
softwarethatcontainmanythousandsof new ideasandeasilycombinesinto millions of new ideason howto
organizeandcalculateinformationoverthe internet.

W~believesoftwarePatents~ULSthe wholepatentsystematrisk.

l3osson,CEO, E~ninetAB

j~1T~s@illuminet.se

Updatesandcommentscan befound am: lntp://bossonhlogspot.com/
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