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DearSirs:

Thankyou for the opportunityto submitthis amicuscuriae. I ama Silicon Valley-based

Americaneconomist,focusedon embeddingeconomicthinldngin computersoftware. I

am foundingwhatI hopewill bea global companyin whichcomputersoftwarepatents

will be strategicallycentral. I havedealtwith Europeancompanies,oneof which

acquiredthe first companythatI founded. Beforeansweringyour four questions,I would

like to addressthematterof computersoftwarepatents,from bothaphilosophicalandan

economicperspective.

Somearguethatcomputersoftwareis too abstractto warrantbeingpatentablesubject

matter. Thatargumentis easilyrefutedby consideringthatcomputersoftwaretransforms

a general-purposecomputerinto a specializedcomputer,to generateusefulandconcrete

results. Sincea devicethat generatesusefulandconcreteresultsis patentablesubject

matter,computersoftware,coupledwith a general-purposecomputer,shouldalsobe

consideredpatentablesubjectmatter,with no issueof abstraction.

In my estimation,the matterof computersoftwarepatentshasbeenneedlesslyconfused

by “inalienablerights,” “stateof nature,”and“mathematical”considerations.Granted,

everyonehascertaininalienablerights, including the rightsto think as onedesires,to

thinkmathematicalthoughts,andto attemptto survive. Computersoftwarepatents,

assumingthattheyaretiedto a computer,do not encroachupon suchinalienablerights.
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If Defoe’sRobinsonCrusoewereon his island today,his inalienablerightswould not be

encroachedby the existenceof computersoftwarepatents.He couldstill think whathe

wanted,think mathematicalthoughts,andattemptto survive. Hewould haveno

inalienableright to executesoftwareideasor conceptson a computer,simplybecausehis

“state of nature”would notprovidehim with the requiredcomputer.Likewise, the “state

of nature” for the modemindividual doesnot provideacomputer;thereforethe modem

individual hasno inalienableright to executesoftwareideasor conceptson a computer.

In short,if havingacomputerisnot aninalienableright, thensoftwarethat executeson a

computeris not an inalienableright.

The matterof computersoftwarepatentshasalsobeenneedlesslyconfusedby “business

methods”considerations,possiblycloudedby “inalienablerights” issues. Thisconfusion

canbe resolvedby making adistinctionbetweentwo typesof business-methodpatents—

pureandimprovement.Onecould legitimatelyarguethat freedomof contractis an

inalienableright, that eachof today’s6.8 billion humanbeingshasthe fundamentalright

to contractwith othersto exchangevaluablyheldrights andlegal consideration,thatthe

marketeconomyis predicateduponsuchfreedom,andthatbusiness-methodpatents

undesirablyinterferewith the ability of peopleto contractandof the marketto function.

Accordingly,apatentapplicationregardingthesimpleessentialbusinessfunctionof

buyinglow andselling high shouldnot be allowed,becauseof blockingmarket

operations,particularlycompetition,andbecauseof denyingpeopletheir rights to

contract. I termthis typeof patentapurebusiness-methodpatent. In a subtlebut distinct

contrast,animprovementbusiness-methodpatentshouldbeallowedfor advancing

technologywithoutblockingmarketfunction thatcouldreasonablyhaveoccurredprior

to the patentandwithoutdenyingpeopletheir rightsto contract.

As anexample,abusinessperson’snewoperationof buyingflowers in onecountryand

sellingthem in anothercountryis a purebusiness-methodpatentmatter,not allowable,

for blocking possible-priormarketoperations,for denyingpeopletheir contractingrights.

Thebusinesspersonis essentiallya competitorin a marketthathemight havecreated,not
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entitledto anypatent,monopolypower,or protection. In contrast,an

inventor’s/entrepreneur’scustomimprovementregardingrefrigerationthat makes

possiblebuyingflowers in onecountryandsellingthemin anothercountryis an

improvementto the businessperson’s operation,allowablebusiness-methodsubject

matter,for not blockingprior marketoperations,for allowingpeopleto retaintheir prior

contractingrights. The inventoris developingandadvancingtechnology,whateverthe

technologymightbe, andentitledto havethetechnologyconsideredpatentablesubject

matter. Clearly, if the inventionregardsonly improvedrefrigeration,it is patentable

subjectmatter. But it shouldalsobepatentablesubjectmatterif it improvesmarket

functioning,suchas would occurif the technologyregardscomputersoftwarefor new

pricing or buyer-sellermatchingwhich doesnot blockanyonefrom usingprior

contractingrights andcapabilities.Whetherthe inventionemployscomputersoftware

hasno bearingon whetherit is apure, or animprovement,business-methodmatter. I

would expectmostbusiness-methodcomputersoftwarematterstodayto beclassifiedas

improvement,ratherthanpure,matters.

Many assertthat computersoftwareshouldnot be patentable,arguingthatsoftwareis

differentfrom othertechnologies,but possiblysimply promotingtheir own self-interest.

Most largecompaniesengagein only incrementalinnovation,preferringto focuson

predictabilityandcompetingvia marketing,size,etc. Patentsare oneof thefew vehicles

that allow new companiesandindividualsto challengethe statusquo,andto trigger the

entrepreneurial“creativedestruction”that economistJosephSchumpeterdeemed

necessaryfor societiesandcapitalismto advance.Today,the majorglobal software

companieshavelittle to gainandmuchto lose from computersoftwarepatents,so

naturallytheycanbe expectedto speakagainstpatents.Along theselines, anassociate

generalcounselof amajor Silicon Valley-basedglobal high techcompanyoncetold me,

“Theindividual inventorseekingpatentsis the mostdeadlythreatto corporateAmerica.”

Complicatingthe matteraregroups,possiblyidealisticandutopiaseeking,who assert

thatcomputersoftwareshouldnot be patentable.The most importantof thesegroupsis

the opensourceLinux movement. While, like anysuccessfulenterprise,theLinux
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movementis beneficialto society,the movementobviouslybenefitsits members.To

prohibitcomputersoftwarepatentson their accountis to contort the market/legalsystem

to their benefit. Giventhe natureof institutionsto ossify, the Linux movementitself

shouldbe subjectedto Schumpeter’screativedestructionaffordedby computersoftware

patents.

Othersassertthat computersoftwareshouldnot bepatentablebecauselargecompanies

would faceholdoutproblemsin which theloneinventorwith apatentdemands

excessivelyhighroyalties,andbecauseofpatenttrolls who purchasepatentsfor

economicrent extractionpurposes,threateninglitigation while neverintendingto

otherwisecommercializethe patents.Unfortunately,this is capitalism,with significant

intellectualjustificationgoingbackto AdamSmithin theeighteenthcentury,in which

everylargecompanyplaysa similar gamewhenadvantageous.With time, however,

capitalismtendsto self-correctbecauseof competitionandbecauseof thedevelopmentof

generalculturalunderstandingandexpectations.Also, thecomputersoftwareindustry is

not new, so instancesanalogousto the U.S.’s experience,in whichmajorcompaniespaid

$100,000for URL addressesto peoplewho happenedto apply for theaddressesweeks

before,are likely to berare.

Historically, patentshaveenduredrecurringperiodsof antagonism,only to reemerge

recognizedas beingusefulto society. I suspectwe are currentlyin a periodof

antagonismtowardcomputersoftwarepatents,but in duecourse,I believethe merit of

allowingthesepatentswill berecognized. In themeantime,if Europecontinuesto reject

softwareas unpatentable,it mightfind itself leechingthe IP (intellectualproperty)

createdby othercountries,as Third-World countrieshavehistoricallydonewith patented

technologiesandtrademarks.

As aneconomist,I believeit preferableto let capitalismreign,without government

microeconomicdirection,controls,rules— i.e., economicdistortions— but with

governmentdirectedsocialsafetynetsandgovernmentsupportedjudicial andcriminal
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prosecutingsystems,on the watchfor the nextMadoff. Accordingly,I believeit

preferablefor Europeto addressits broadissuesresultingfrom globalizationthrough

broadpublicpolicy initiatives, ratherthanto contort its individual markets,suchas the

marketfor computersoftwarepatents.

I wouldalsolike to recognizesomeinstitutionaldifficulties of therecentpast,namelythe

U.S. PTO(PatentandTrademarkOffice) havingbeenoverwhelmedby theflood of

computersoftwarepatents,mostof which, I believeshouldberejectedbecauseof

obviousness,includingcomputerizingpreviouslynon-computerizedprocesses.I believe

that manycomputersoftwarepatent-relatedproblemscould beresolvedby increasingthe

numberof examiners,allowingexaminersmoretime to do theirjob. Thougha senior

personat theUSPTOrecentlyrejectedthe ideaof increasingthe numberof examiners,I

believethe marketmechanismcan helpaddresstheproblemby increasingboth examiner

payandpatentapplicationfees. I wouldbe gladto payfive timesthe currentapplication

feesfor a fasterandmoreefficient examinationprocess.

In light of the above,to answeryour four questions:

1. Can a computerprogramonly beexcludedasa computerprogramassuch~fit is

explicitlyclaimedasa computerprogram?

Yes. As discussedabove,I believecomputersoftwareto bepatentablesubject

matterwhenbothnovel andnonobvious. Anything thatreducesprimafacie

rejectionof computersoftwarepatentsis desirable.

2. (a) Can a claim in thearea ofcomputerprogramsavoidexclusionunderArt.
52(2)(c) and (3) merelybyexplicitly mentioningthe useofa computeror a computer-
readabledatastoragemedium?

Yes. As discussedabove,neitherRobinsonCrusoenor themodemindividualhas

anyinalienablerightsregardingcomputersoftwareandconversely,computer

softwarepatentsdo not impingeuponanyinalienablerights. Consequently,

merelymentioninga tie to physicalhardwarewithin aclaim immediately
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extinguishesanyinalienablerights issues. Thecomputersoftwaretied to a

computertransformsthe computerinto aspecializedcomputer.

3. (a) Musta claimedfeaturecausea technicaleffecton aphysicalentity in the real

world in order to contributeto thetechnicalcharacteroftheclaim?

No. As discussedabove,thereareno inalienablerightsregardingcomputer

softwarepatents;consequentlyno technicaleffecton aphysicalentity is required.

A computerandsoftwarejointly generatinguseful andconcreteresultsjustifies

allowing computersoftwareas patentablesubjectmatter.

3. (c) If question3(a) is answeredin thenegative,canfeaturescontributeto the
technicalcharacterofthe claim~fthe onlyeffectsto which theycontributeare
independentofanyparticular hardwarethat maybeused?

Yes. The aboveargumentsregardingcomputersoftwarepatentsnot impinging

upon inalienablerights stand— regardlessofwhetheracomputersoftware

programfunctionson onecomputer,somecomputers,or all computers.

4. (a)Doestheactivityofprogramminga computernecessarilyinvolvetechnical

considerations?

Todayyes,tomorrowperhapsno. Todaysignificantcomputerprogrammingis an

art andengineeringfield, requiringtechnicalunderstandingof computerfunctions

andknowledgeof computerlanguages.Overtime, writing or developing

softwareprogramswill be comeincreasinglyautomatedandsimplified,possibly

to the pointwhereanyonecandevelopa computerprogram. Suchan eventuality,

however,doesnot impeachcomputersoftwareas beingpatentablesubjectmatter,

becausethe argumentspresentedaboveareindependentof suchan eventuality.
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4. (b) If question4(a) is answeredin thepositive,do all featuresresultingfrom
programmingthuscontributeto thetechnicalcharacterofa claim?

Yes. Arguably too, featuresincludestandardcomputerfeaturesthatsoftware

engineerstakefor granted,suchas thefunctioningof the operatingsystem.

Respectfullysubmitted,

JoelJameson
President

jj ameson@SiliconEconomics.com
650-941-4083
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